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HELPING TEXANS GO. HELPING TEXAS GROW.
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8:00 a.m.
Thursday, April 1, 2021



AGENDA
BOARD MEETING
TEXAS DEPARTMENT OF MOTOR VEHICLES
OPEN MEETING VIA
TELEPHONE CONFERENCE CALL*
PURSUANT TO GOVERNOR'S MARCH 16, 2020, TEMPORARY SUSPENSION OF
CERTAIN OPEN MEETING PROVISIONS**
THURSDAY, APRIL 1, 2021
8:00 A.M.

THIS MEETING WILL BE HELD REMOTELY VIA TELEPHONE CONFERENCE
CALL*

Instructions for accessing the meeting via WebEx:
https://txdmv.webex.com/txdmv/onstage/q.php?MTID=e85ee814213efb7f6b314458c7820300b
Phone number for accessing the meeting via phone:

United States Toll Free: 1-844-740-1264

Event number/Access code: 133 521 0375

Event Passcode: 040121

You are solely responsible for your system and the installation and use of WebEx
software.

Link to April 1, 2021, TxXDMV Board Meeting Documents: https://www.txdmv.gov/about-
us/txdmv-board-meetings

*The public can listen to the meeting via the WebEXx link or the toll-free number listed
above. If you have any technical questions about accessing the meeting, please send
an email to Board. Tech.Help@txdmv.qov.

**Action by Governor Greg Abbott pursuant to Texas Government Code Section
418.016
https://gov.texas.gov/news/post/governor-abbott-allows-virtual-and-telephonic-open-
meetings-to-maintain-qgovernment-transparency

All agenda items are subject to possible discussion, questions, consideration, and
action by the Board of the Texas Department of Motor Vehicles (Board). Agenda item
numbers are assigned for ease of reference only and do not necessarily reflect the
order of their consideration by the Board. Presentations may be made by the identified
staff or Board member or other staff as needed. The Board reserves the right to discuss
any items in closed session where authorized by the Open Meetings Act.

1. Roll Call and Establishment of Quorum
2. Pledges of Allegiance - U.S. and Texas

3. Chair's Reports - Chairman Trevifio


https://txdmv.webex.com/txdmv/onstage/g.php?MTID=e85ee814213efb7f6b314458c7820300b
https://www.txdmv.gov/about-us/txdmv-board-meetings
https://www.txdmv.gov/about-us/txdmv-board-meetings
mailto:Board.Tech.Help@txdmv.gov
https://gov.texas.gov/news/post/governor-abbott-allows-virtual-and-telephonic-open-meetings-to-maintain-government-transparency
https://gov.texas.gov/news/post/governor-abbott-allows-virtual-and-telephonic-open-meetings-to-maintain-government-transparency
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A. 2020 Chairman’s Annual Report to the Governor
B. Introduction of MVCPA Chairman Miguel '‘Mike' Rodriguez

C. Recognition of Service - Shelley Washburn
4. Executive Director's Reports - Whitney Brewster
6 A. Lifting of Temporary COVID-19 Suspensions of Vehicle Registration and
Title Requirements, Including External Communications and Impacts
7 B. Operations and Return to 100% Service Capacity under Governor Greg

Abbott’'s March 2, 2021 Executive Order

Call Center Upgrade Update

Introduction of Motor Vehicle Division Director Monique Johnston
Awards, Recognition of Years of Service, and Announcements

moo

CONTESTED CASE
10 5. Dealership’s Protest of an Application for a New Dealership under Tex.
Occ. Code §2301.652. MVD Docket No. 19-0005.LIC; SOAH Docket No. 608-
19-2065.LIC. Continental Imports, Inc. d/b/a Mercedes-Benz of Austin v.
Swickard Austin, LLC d/b/a/ Mercedes-Benz of South Austin, Applicant, and
Mercedes-Benz USA, LLC, Intervenor - (ACTION ITEM) Monique Johnston

BRIEFING AND ACTION ITEMS
6. Finance and Audit Committee Update - Committee Chair Brett Graham
402 A. FY 2021 Second Six-Month Internal Audit Plan and Risk Assessment
Report - Sandra Menjivar-Suddeath (ACTION ITEM)
418 B. Internal Audit Division Status Update - Sandra Menjivar-Suddeath
(BRIEFING ONLY)
- Peer Review Process and Self-Assessment
466 C. FY 2020 End of Year Reports - Linda M. Flores and Eric Horn
(BRIEFINGS ONLY)
- Annual Financial Report
- Annual Report of Nonfinancial Data

530 D. FY 2021 Second Quarter Financial Summary Report Including Cumulative
Fiscal Impacts of COVID-19 - Linda M. Flores, Sergio Rey, and Brian
Kline
(BRIEFING ONLY)

953 E. FY 2022-2023 Legislative Appropriations Request Update - Linda M.
Flores (BRIEFING ONLY)

562 F. Winter Storm 2021 Impacts to TxDMV Facilities and Regional Service

Centers - Linda M. Flores and Ann Pierce (BRIEFING ONLY)

565 7. Specialty License Plates - Roland Luna, Sr.
(ACTION ITEMS)
A. Baylor University-Baylor Bear - Crossover Design proposed under
Transportation Code, §504.6011 and §504.851
B. Texas Criminal Defense Lawyers Association - Redesign proposed under
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Transportation Code, §504.851

8. 87th Legislative Session Update - Caroline Love
(BRIEFING ONLY)

CLOSED SESSION

9. The Board may enter into closed session under one or more of the
following provisions of the Texas Open Meetings Act, Government Code
Chapter 551:
Section 551.071 - Consultation with and advice from legal counsel regarding:
- pending or contemplated litigation, or a settlement offer;
- a matter in which the duty of the attorney to the government body under the
Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas
clearly conflicts with Government Code Chapter 551; or
- any item on this agenda.

Section 551.074 - Personnel matters.

- Discussion relating to the appointment, employment, evaluation,
reassignment, duties, discipline, and dismissal of personnel.

- Discussion relating to TxXDMV dispute resolution process and recent EEOC
complaints and internal Civil Rights Office complaints.

Section 551.076 - Deliberation Regarding Security Devices or Security Audits;
Closed Meeting.

- the deployment, or specific occasions for implementation, of security
personnel or devices; or

- a security audit.

Section 551.089 - Deliberation Regarding Security Devices or Security Audits
Closed Meeting.

- security assessments or deployments relating to information resources
technology;

- network security information as described by Government Code Section
2059.055(b); or

- the deployment, or specific occasions for implementation, of security personnel,
critical infrastructure, or security devices.

10. Action Items from Closed Session

11.  Public Comment

12. Adjournment

The Board will allow an open comment period to receive public comment on any

agenda item or other matter that is under the jurisdiction of the Board. No action will be
taken on matters that are not part of the agenda for the meeting. For subjects that are
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not otherwise part of the agenda for the meeting, Board members may respond in
accordance with Government Code Section 551.042 and consider the feasibility of
placing the matter on the agenda for a future meeting.

If you want to comment on any agenda item (including an open comment under ltem
#11), you must send an email to GCO_General@txdmv.gov or call (512) 465-5665 to
register with one of the following prior to the agenda item being taken up by the Board:

1. a completed Public Comment Registration Form; or
2. the following information:
a. the agenda item you wish to comment on;
b. your name;
C. your address (optional), including your city, state, and zip code; and
d. who you are representing.

You must wait for the chairman to call on you before you verbally make your comment
via the link or the toll-free number listed above. Each speaker will be limited to three
minutes, and time allotted to one speaker may not be reassigned to another speaker.

Agenda items may be presented by the named presenters or other TxXDMV staff.
Any individual with a disability who plans to attend this meeting and requires auxiliary
aids or services should notify the department as far in advance as possible, but no less

than two days in advance, so that appropriate arrangements can be made. Contact
David Richards by telephone at (512) 465-1423.

| certify that | have reviewed this document and that it conforms to all applicable
Texas Register filing requirements.

CERTIFYING OFFICIAL: Tracey Beaver, General Counsel, (512) 465-5665.


mailto:GCO_General@txdmv.gov
https://www.txdmv.gov/sites/default/files/board-meeting/materials/2020.1020%20Public%20Comment%20Registration%20Form.pdf

Board Meeting eBook April 1, 2021 6

v ( Texas Department of Motor Vehicles

HELPING TEXANS GO. HELPING TEXAS GROW.
Board Meeting Date: 4/1/2021
BRIEFING
|

To: Texas Department of Motor Vehicles Board

From: Whitney Brewster, Executive Director

Agenda ltem: 4.A

Subject: Lifting of Temporary COVID-19 Suspensions of Vehicle Registration and Title Requirements, Including

External Communications and Impacts

RECOMMENDATION
Briefing Only.

PURPOSE AND EXECUTIVE SUMMARY
Texas Governor Greg Abbott suspended vehicle registration and title requirements in March 2020 to accommodate
public needs during COVID-19. Those suspensions will conclude on April 14, 2021.

FINANCIAL IMPACT
Not applicable.

BACKGROUND AND DISCUSSION

Department staff has been continuously analyzing compliance with registration and titling requirements this past year.
This report will discuss the estimated need for motorists who need to come into compliance and impacts to Texas.
Additionally, this report will cover the department’s efforts to work with county tax assessor-collectors on
communications and efforts to increase awareness of the conclusion of these suspensions and the need for motorist

compliance by April 14, 2021.

Page1of1

Back to AGENDA
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HELPING TEXANS GO. HELPING TEXAS GROW.

v ( Texas Department of Motor Vehicles

Board Meeting Date: 4/1/2021
BRIEFING

To: Texas Department of Motor Vehicles Board

From: Whitney Brewster, Executive Director

Agenda ltem: 4.8

Subject: Operations and Return to 100% Service Capacity under Governor Greg Abbott’s March 2, 2021 Executive
Order

RECOMMENDATION

Briefing only

PURPOSE AND EXECUTIVE SUMMARY

In response to Governor Abbott’s Executive Orders on March 2, 2021 and subsequent guidance to state agencies on
March 3, 2021, the TxDMV Reopening Plan was revised. The TxDMV is reopening in compliance with the directive to
provide all services at or above pre-pandemic levels on a timeline established by TXDMV management and consistent
with the expiration of the registration and title waivers on April 14, 2021.

FINANCIAL IMPACT
None

BACKGROUND AND DISCUSSION

Division directors have been working closely with their staff to plan and implement this transition. Implementation
varies significantly across divisions based on the business needs of each division and the division’s current
telecommuting status. There is a small team helping plan and implement this change, which entails more employees

returning to the worksite.
Criteria for determining those employees returning to the worksite includes specific provisions:

e First, the worksite needs to be fully 100% open to respond to customer visits. TXDMV is implementing this by
ensuring that there is at least one person on-site in every division during regular business hours.

e Second, employees handling sensitive confidential paper documents must return to the worksite. For example,
employees that work with paper documents containing sensitive data must return to work on-site to access
those documents.

e Third, employees must return to work on-site in any area in which the work performance is less than 100% of
the work performance pre-pandemic. All services must be provided fully and at the same or better level of
service pre-COVID-19. Telecommuting remains an option, and will remain an option, as long as work
performance is equal or greater than work performance prior to the start of COVID-19. If performance decreases
while telecommuting, telecommuting staff will be required to return on-site for additional oversight, direction,
training, and coaching.

Page1of1

Back to AGENDA
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v Texas Department of Motor Vehicles
( HELPING TEXANS GO. HELPING TEXAS GROW.
Board Meeting Date: 4/1/2021
BRIEFING
I

To: Texas Department of Motor Vehicles Board

From: Whitney Brewster, Executive Director

Agenda Iltem: 4.E

Subject: Executive Director’s Report — Awards, Recognition of Years of Service, and Announcements
RECOMMENDATION

Board Chair and members offer congratulations to employees receiving recognition for an award, reaching a state
service milestone, or retirement.

PURPOSE AND EXECUTIVE SUMMARY
Awards
The Pinnacle of Excellence Award is an annual award designed to recognize one regional services employee for

outstanding performance. Each of the 16 regional managers nominated staff who they felt were deserving of this
prestigious award. The nominees were carefully evaluated on a variety of criteria, including customer service, job
performance, and contributions to their respective offices.

This year’s Pinnacle of Excellence Award winner is Jessica Kelley. She currently works in the Longview Regional Service
Center as customer service representative and serves as the primary trainer, mentor to new employees, and the
webDEALER expert. Jessica grew up in Ore City, Texas, was her high school’s valedictorian and went on to earn an
Associate of Science degree from Northeast Texas Community College before joining the United States Navy where she
served as an information services technician. She then worked for the Gregg County Tax Assessor-Collector before
joining the Texas Department of Motor Vehicles in 2013.

Recognition of Service

The Executive Director announces the name of individuals who retired from the agency and recognizes employees who
have reached a state service milestone of 20 years and every five-year increment thereafter. Recognition at the April 1,
2021 Board Meeting for state service awards and retirements include:

Service Milestones
e Noemi Edington in Motor Carrier Division reached 20 years of state service
e Brenda Shelton in Enforcement reached 20 years of state service
e Seberina Palamarez in Vehicle Titles and Registration Division reached 20 years of state service
o  William Grote Jr. in Information Technology Services Division reached 25 years of state service
e Mary Lou Cardenas in Compliance and Investigation Division reached 30 years of state service
e Dewitt Juul in Finance and Administrative Service reached 35 years of state service
e Rene Medrano in Vehicle Titles and Registration Division reached 40 years of state service

Page 1 of 2

Back to AGENDA
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Retirements
e Margaret Zapata - Vehicle Titles and Registration Division
e Mimi Shelton — Enforcement Division
e Reuben Patschke — Information Technology Services Division

FINANCIAL IMPACT
No financial impact.

BACKGROUND AND DISCUSSION
No additional background and discussion.

Page 2 of 2

Back to AGENDA
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v Texas Department of Motor Vehicles
( HELPING TEXANS GO. HELPING TEXAS GROW.
Board Meeting Date: 4/1/2021
ACTION ITEM
I

To: Texas Department of Motor Vehicles Board

From: Monique Johnston, Motor Vehicle Division Director

Agenda ltem: 5

Subject: Dealership’s Protest of an Application for a New Dealership under Tex. Occ. Code § 2301.652. MVD Docket

No. 19-0005.LIC; SOAH Docket No. 608-19-2065.LIC. Continental Imports, Inc. d/b/a Mercedes-Benz of
Austin v. Swickard Austin, LLC d/b/a/ Mercedes-Benz of South Austin, Applicant, and Mercedes-Benz USA,
LLC, Intervenor.

RECOMMENDATION
No staff recommendation is being made. This contested matter is between a license holder and a license applicant.

PURPOSE AND EXECUTIVE SUMMARY
The State Office of Administrative Hearings (SOAH) issued a Proposal for Decision (PFD). The Board may now
consider the matter and approve a final order.

The contested case involves the existing dealer’s protest of an application for a new franchised dealer license.
The existing dealer is Continental Imports, Inc. d/b/a Mercedes-Benz of Austin (MB-Austin), and the new
dealership applicant is Swickard Austin, LLC d/b/a/ Mercedes-Benz of South Austin (MB-Swickard). The
distributor, Mercedes-Benz USA, LLC (MBUSA), intervened in the case in support of the new dealership.

The issue before the Board is whether MB-Swickard established good cause for a new MBUSA dealership in Austin,
Texas under Occupations Code Section 2301.652.

FINANCIAL IMPACT
No significant financial impact to TxDMV.

BACKGROUND AND DISCUSSION

On July 27, 2018, MB-Swickard applied for a new dealership license to sell and service Mercedes-Benz motor vehicles
in south Austin, and on September 21, 2018, MB-Austin filed a timely protest. The Motor Vehicle Division (MVD)
referred this contested case matter to SOAH on January 17, 2019.

A panel of two administrative law judges (ALJs) conducted the hearing on the merits November 12-15 and 19-22,
2019. The parties filed post-hearing briefs, and the AUs closed the record of the administrative hearing on May 6,
2020.

The ALJs issued the PFD on July 2, 2020, finding that MB-Swickard met its burden of showing good cause for a new
dealership and recommended the Board approve MB-Swickard’s application.

Page 1 of 2
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On July 24, 2020, MB-Austin filed Exceptions to the PFD, and on August 10, 2020, MBUSA filed a Reply which was
joined by MB-Swickard. An ALJ considered the Exception and Reply pleadings and issued an Exceptions Letter on

August 21, 2020.

The ALJ Exceptions Letter recommended minor changes to Findings of Fact 38 and 122 and related text, and
corrected two additional references in the PFD. The original evidentiary analysis, the decision not to delay the
case or reopen the record due to the COVID-19 pandemic, and the recommendation to deny the protest and
approve the application for a new dealership remained unchanged.

Attachments

1. The following documents from the SOAH record are attached for consideration by the Board:

Date
a. July 2,2020
b. July 24, 2020

¢. August 10, 2020

d. August 10, 2020

e. August 21,2020

Document Description
SOAH ALIJs’ Proposal for Decision
Protestant’s Exceptions to the PFD

Intervenor Mercedes-Benz USA, LLC’s Reply to Protestant’s
Exceptions

Applicant’s Notice of Joinder in Intervenor’s Reply

SOAH ALJ Exceptions Letter

2. Each party also submitted materials for consideration by the Board:

a. Protestant Continental Imports, Inc. d/b/a Mercedes-Benz of Austin

b. Applicant Swickard Austin, LLC d/b/a/ Mercedes-Benz of South Austin

c. Intervenor Mercedes-Benz USA, LLC

Page 2 of 2
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FILED 608-19-2065

7/2/2020 3:26 PM

608-19-2065 _— 7/2/2020 4:56 PM

STATE OFFICE OF
ADMINISTRATIVE HEARINGS

Jessie

STATE OFFICE OF
ADMINISTRATIVE HEARINGS

) Jessie Harbin, CLERK
Harbin, CLERK

State Office of Administrative Hearings

Kristofer Monson
Chief Administrative Law Judge

July 2, 2020

Daniel Avitia, Director VIA EFILE TEXAS
Motor Vehicle Division

Texas Department of Motor Vehicles

4000 Jackson Avenue

Austin, TX 78731

RE: Docket No. 608-19-2065.LIC; MVD Docket No. 19-0005.LIC; Continental
Imports, Inc. d/b/a Mercedes-Benz of Austin v. Swickard Austin, LLC d/b/a
Mercedes-Benz of South Austin, Applicant, Mercedes-Benz USA, LLC,
Intervenor.

Dear Mr. Avitia:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with 1 Tex. Admin.
Code § 155.507, a SOAH rule which may be found at www.soah.state.tx.us.

Sincerely, Sincerely,

- . ~
Beth Bierman Stephanie Frazee
Administrative Law Judge Administrative Law Judge
BB/db
Enclosure
cc: All Parties of Record — VIA EFILE TEXAS

Marie Medina, Docket Clerk, Texas Department of Motor Vehicle, 4000 Jackson Avenue, Austin, Texas
78731 - VIA INTERAGENCY MAIL (with 1 PHC - CD)

P.O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15" Street Austin, Texas 78701
Phone: 512-475-400 gah.texas.gov

Back to AGENDA
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SOAH DOCKET NO. 608-19-2065.LIC
MVD DOCKET NO. 19-0005.LIC
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SOAH DOCKET NO. 608-19-2065.LIC
MVD DOCKET NO. 19-0005.LIC

CONTINENTAL IMPORTS, INC.
D/B/A MERCEDES-BENZ OF AUSTIN,
Protestant

BEFORE THE STATE OFFICE

V.

SWICKARD AUSTIN, LLC D/B/A
MERCEDES-BENZ OF SOUTH
AUSTIN,

Applicant

OF

&

MERCEDES-BENZ USA, LLC,
Intervenor

w W W W W W W W W w W uw w w

ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

Swickard Austin, LLC, d/b/a Mercedes-Benz of South Austin (Swickard or Applicant)
filed a Franchised New Motor Dealer’s License Application (Application) with the Motor Vehicle
Division (Division) of the Texas Department of Motor Vehicles to establish a new Mercedes-Benz
(MB) dealership in Austin, Texas (South Austin dealership). Continental Imports, Inc. d/b/a
Mercedes-Benz of Austin (MB Austin or Protestant), which owns an existing MB dealership in
Austin, Texas, a few miles away from the proposed South Austin dealership, initiated this
proceeding to protest the Application. Mercedes-Benz USA, LLC (MBUSA or Intervenor), the

national distributor of MB, intervened in the proceeding on Swickard’s behalf.

Having considered the evidence and the arguments of the parties, and having examined the
seven statutory factors applicable under Texas Occupations Code § 2301.652, the Administrative
Law Judges (ALJs) find that Swickard and MBUSA proved by a preponderance of the evidence
that good cause exists for the establishment of a new MB dealership in Austin, Texas. Therefore,

the ALJs recommend approval of the Application.

Back to AGENDA
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I. PROCEDURAL HISTORY

On July 27, 2018, Swickard submitted its Application to the Division for the new South
Austin dealership, to be located at 10900 South IH-35, Austin, Texas.* After receiving the required
statutory notice from the Division, MB Austin filed a protest with the Division on
September 21, 2018. On January 17, 2019, the Division referred the case to the State Office of
Administrative Hearings (SOAH) for a contested case hearing, and issued a Notice of Hearing to
the parties. MBUSA intervened in the case, aligned with Swickard, and participated in every stage

of the proceeding.

The hearing on the merits was held November 12-15 and 19-22, 2019, before
ALIJs Beth Bierman and Stephanie Frazee. At the hearing, MB Austin was represented by its
counsel, Leon Komkov, Bruce Bennett, and William Crocker; Swickard was represented by its
counsel, Nicholas Bader and Jason Allen; and MBUSA was represented by its counsel,

Lloyd E. Ferguson, Steven Kelso, and Gwen Young.

Thirteen witnesses testified live at the hearing. MBUSA presented testimony from
(1) Steven Nivin, Ph.D., an expert witness in economics; (2) Fred Newcomb, MBUSA manager
of dealer compliance and standards; (3) Jason Andersen, a facilities project manager for MBUSA;
(4) Edward Hoefl, an after-sales operations manager for MBUSA; (5) Frank Gomez, a sales
operations manager for MBUSA; (6) Suzanne Heinemann, CPA, a forensic accountant expert; and
(7) Sharif Farhat, an expert for MBUSA and Swickard. Swickard also presented testimony from
its owner, Jeffery Swickard. MB Austin presented testimony from (1) Edward Stockton, an expert
witness; (2) John Hatch, Ph.D., an expert witness; (3) Bryan Hardeman, owner and dealer-principal
for MB Austin; (4) Nicholas Opinker, the service director for MB Austin; and (5) James McGuane,
the general manager for MB Austin.

! Applicant Ex. 3.

Back to AGENDA
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The parties filed post-hearings briefs. In Order No 13, issued March 31, 2020, the ALJs
denied MBUSA’s motion to strike MB Austin’s filing of proposed findings of fact and conclusions
of law, but granted MBUSA’s motion to allow it to file proposed findings and conclusions, which
were filed April 17, 2020. By Order No. 13, the record was to have closed April 17, 2020. In the
interim, however, starting on April 13, 2020, MB Austin filed several motions requesting official
notice of COVID-19 pandemic-related governmental orders, and requesting abatement of this case
due to the change in economic conditions. The motions were opposed by MBUSA and Swickard.
In Order No. 14, issued May 6, 2020, the ALJs granted the request to take official notice of
pandemic-related orders issued by the Texas Governor, City of Austin Mayor, and Travis and
Williamson County Judges; denied the request to take official notice of other documents; and
denied the motion to abate. The record in this case closed with the issuance of Order No. 14 on
May 6, 2020. In Order No. 15, issued July 1, 2020, the ALJs granted the requests to take official
notice of additional pandemic-related orders issued by the Texas Governor, but denied

MB Austin’s motion to reopen the record or to abate this case.

Il. APPLICABLE LAW

A person has standing to protest an application to establish a dealership if the person filing
the protest is a franchised dealer of the same line-make whose dealership is located either in the
county in which the proposed dealership is to be located, or within a 15-mile radius of the proposed

dealership.?

When a protest has been filed, the Division may deny the application if good cause is not
shown for establishing the new dealership.® In determining whether there is good cause, the
Division must consider the following factors enumerated in section 2301.652 of the Texas

Occupations Code:

2 Tex. Occ. Code § 2301.652(b). The parties agree that MB Austin meets these standing requirements.
3 Tex. Occ. Code § 2301.652(a).

Back to AGENDA
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1) whether the manufacturer or distributor of the same line-make of new motor
vehicle is being adequately represented as to sales and service;

2 whether the protesting franchised dealer representing the same line-make of
new motor vehicle is in substantial compliance with the dealer’s franchise,
to the extent that the franchise is not in conflict with this chapter;

3) the desirability of a competitive marketplace;

4) any harm to the protesting franchised dealer;

(5) the public interest;

(6) any harm to the applicant; and

@) current and reasonably foreseeable projections of economic conditions,

financial expectations, and the market for the new motor vehicles in the
relevant market area.*

Under the statute, Swickard has the burden of demonstrating good cause for the

establishment of its proposed Austin MB dealership.®

1. FACTUAL BACKGROUND

A. Market Study of the Austin Sales Locality

Austin’s population has grown significantly over the last decade and is projected to
continue to grow.® From 1978 until 2004 or 2005, when Mercedes-Benz of Georgetown
(MB Georgetown) relocated from Temple to the north edge of the Austin metro market,
MB Austin was the only dealer in the Austin market. During that time, the population of Austin
more than doubled from about 585,000 people in 1980 to 1.25 million in 2000.” From

4 Tex. Occ. Code § 2301.652(a).
® Tex. Occ. Code § 2301.652(a).
® Tr. 157-89; Exs. 1-65, I-71.

7 Tr. at 488-89; Ex. 1-65.
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2000 to 2017, the population grew to approximately 2.1 million people.® Population growth in
Austin since 2011 has been very strong both as to total population and population within the ages
of 18-65, and has been stronger than other major Texas metro areas from 2011-2018.° Projections
by the Texas Demographic Center predict that Austin will continue to have the strongest
population growth compared to other major metro areas in Texas through 2034.1°

Between 2001 and 2017, Austin’s gross domestic product (GDP)! more than doubled from
$62 billion to $135 billion. That time period included the 2008 recession and subsequent
recovery.'? Austin’s GDP growth rate has averaged 5 percent since 2002, and averaged 6.4 percent
from 2010-2017. By contrast, the next highest rate in a Texas metro area was San Antonio, which
had 3.7 percent GDP growth since 2002. U.S. GDP growth has averaged only 2.5 to 3 percent each
year.* In Austin, per capita GDP has grown from $47,169 in 2001 to $65,839 in 2017.%°

Employment in Austin has grown from 387,000 jobs in 1990 to over one million in 2019,
for an average annual growth rate of 3.63 percent. This is a stronger rate of growth than any other
Texas metro area.*® Unemployment rates since 1990 have averaged 4.2 percent annually in Austin,
5.8 percent in Texas, and 5.9 percent in the U.S.1" Austin’s economy has become more diversified

over the past 30 years and has increased the number of higher-paying jobs, leading to higher

8 Tr.at 1718-19.
9 Tr. at 158, 160: Ex. I-71.
10 Tr at 158-59: Ex. I-71.

1 Gross domestic product refers to a broad measure of the value of all the goods and services produced within an
economy. See Tr. at 160.

12 71, at 161-64; Ex. I-71.
13 Tr. at 164-65; Ex. I-71.
1% Tr. at 166-67.

15 Tr. at 165-66; Ex. I-71.
16 Tr. at 168-69; Ex I-71.
7 Tr.at171-72; Ex. I-71.
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household incomes and declines in the number of lower-income households.'® The highest growth
has been seen in households with annual incomes of $200,000 and above per year, the highest

income strata, which means large growth in the luxury car-buying population.*®

B. MB Austin’s Performance in Austin Sales Locality

1. Dealer Background

MBUSA is the exclusive U.S. distributor of MB vehicles in the United States.?° Under the
Texas Occupations Code, MBUSA can only market and sell its vehicles to the consuming public
and have those vehicles serviced under warranty through its network of dealers.?!

MB Austin has been an authorized MB dealer since 1978.22 Mr. Hardeman, through his
corporation, Continental Imports, Inc., purchased MB Austin with his then-business partner and
now owns it with his family.?® Mr. Hardeman has been the sole dealer-principal of MB Austin
since the purchase.?* In about 1987, MB Austin moved to its current location on Airport
Boulevard.? Approximately 13 years ago, Mr. McGuane became MB Austin’s General Manager
and has handled its day-to-day operations.?® In May 2019, Mr. Hardeman became the owner and
dealer-principal of MB San Juan in the Rio Grande Valley.?” Continental Imports, Inc. also owns

a Honda dealership and operates, or has operated, other related businesses including

18 Tr. at 173-76; Ex. I-71.

19 Tr. at 180-81, 435-36, 489-92; Exs. 1-65, I-71.

20 Tr, at 232, 248-50.

2L Ty at 248; see generally Tex. Transp. Code ch. 2301.
22 Tr, at 1263.

23 Tr. at 1261-62, 1265-66.

24 Tr, at 1263, 1273-74.

25 Tr. at 1264-65.

26 Tr, at 1524-25, 1386-87.

21 Tr. at 1272-73, 1375-76.
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Wholesale Parts Direct and Continental Collision Center, and has operated in conjunction with
Mr. Hardeman’s other entities such as Continental Auto Leasing.?® Hardeman Family Joint
Venture owns the MB Austin dealership property.?® MB Austin is currently building a parking
garage for inventory storage, wholesale parts storage, service customer vehicle parking, employee
parking, and additional service bays.*

MB has underperformed in MB Austin’s Area of Influence (AOI)*! in terms of both sales
volume and registration effectiveness compared to its three primary competitors: BMW, Lexus,
and Audi.®? As of year-to-date in June 2019, the Austin AOI had only 458 total MB vehicles
registered, and 330 of those sales were made by MB Austin, compared to 925 BMWSs, 912 Lexuses,
and 665 Audis registered in the Austin AOI in the same time period.*®* MB is being outsold by all
of its primary competitors’ brands, in particular in the lower-priced, entry-level luxury vehicles
like the C-Class sedan and GLC SUV segments:34 in the C-Class market segment, 49 MB vehicles
were registered, versus 148 for BMW, 209 for Lexus, and 83 for Audi, as of June 2019.% In the
Austin AOI, the MB brand is below its national market share, and BMW, Lexus, and Audi are all
above their national market shares.®® By contrast, in MBUSA’s Southern Region, year-to-date as
of September 2019, MB outsold BMW by 2,700 vehicles and only fell behind BMW nationally in
2019 by 5,000 units (500 of which are in the Austin AOI).%’

28 Tt at 1329-32, 1336-37, 1339-41.
29 Tt at 1266.
30 Ty at 1268-69, 1274-76.

31 “Area of Influence” or “AOI” is a geographic area defined by a collection of contiguous ZIP codes around the
location of a given dealer. ZIP codes are assigned to a given dealer’s location by their proximity to the dealer,
determined by calculating the closest dealer from the center of a given ZIP code by drive time or drive distance. Tr. at
318-19, 433.

32 Tr at 108: Ex. P-23.
33 Tr at 1087-88.

% A segment is part of a manufacturer’s product line up such as compact cars, mid-size cars, or large SUVs. See
Tr. at 99.

35 Tr. at 1090, 1092-93: Ex. P-23.
36 Tr. at 1089-90; Ex. P-23.
37 Tr. at 1088-89; Ex. 1-65.
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The number of new luxury-brand dealerships in the Austin Area of Responsibility (AOR)%®
has increased over the past few years —a new Lexus dealership opened in Lakeway in 2015, BMW
opened a new dealership in South Austin in 2018, and a new Jaguar/Land Rover dealership is
planned northwest of central Austin.*® Based on national registrations, the expectation for MB in
2018 in the Austin AOR was 2,006 vehicles registrations, but there were only 1,581; similarly,
MB had a shortfall of 300 vehicle registrations for Texas.*> The MB brand has performed below
average in the Austin market for at least the last five years.* MBUSA determined that a third
dealership is needed in the Austin AOR to have the same percent of competitive dealerships as it

has in the other markets.*2

As general manager, Mr. McGuane oversees the sales, service, and fixed operations of the
dealership. Mr. McGuane started as a service technician in the late 1970s. After that, he held
positions as a service consultant, service manager, service director, parts and service director, and
vice president. Prior to his employment with MB Austin, Mr. McGuane has worked for Toyota,
Lexus, Ford, and Lincoln Mercury. Mr. McGuane is responsible for ensuring that every entry on
MB Austin’s financial statement is made accurately and in compliance with MBUSA’s Dealer

Accounting Manual.*

Mr. McGuane stated that for about ten months MB Austin went without an after-sales
market (ASM) representative before Mr. Hoefl had been tasked with that role. Mr. Hoefl, he said,
has been the ASM representative for MB Austin for approximately one year.** The lack of an ASM

3 AORs are collections of AOIs that are connected economically by things like retail shopping and commuting
patterns. Tr. at 430-33, 436; EX. 1-65.

39 Tr. at 433-35; Ex. 1-65.

40 Tr. at 452-53; Ex. 1-65.

41 Tr. at 469-70; 477.

42 Tr. at 478-82, 1028-29; Ex. I-65.
43 Tr. at 1524-25, 1527.

4 Ty at 1534.
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representative for those ten months had a negative impact on MB Austin’s operations, claimed
Mr. McGuane, because MB Austin could not resolve service cases, could not discuss with
MBUSA its difficulty with obtaining parts, and could not get authorization or direction from
MBUSA to repair vehicles. He admitted, however, that MB had assigned an employee to help
cover MB Austin during the interim.*® Mr. McGuane agreed that his relationship with Mr. Hoefl
had been contentious on occasion, but he denied disliking Mr. Hoefl personally and denied that he
himself was intimidating or a bully.*® In in his role as ASM, Mr. Hoefl was the MBUSA contact
person for Mr. McGuane when MB Austin could not obtain necessary parts or a software patch to
complete repairs.

According to Mr. McGuane, MB Austin rarely saw the MBUSA field technical specialist,
so there were delays in MB Austin getting authorizations for repairs that ultimately resulted in

MB Austin’s inability to timely perform service work for customers.*’

Mr. McGuane explained that MBUSA assesses a dealer’s service performance using
various metrics, including the customer experience index (CEl), the fixed first visit (FFV) metric
that means “fix it right the first time,” and the service opportunity index (SOI). For the CEI in
terms of service provided, Mr. McGuane stated that MB Austin was well above the benchmark,
which he clarified included the national, regional, and area averages. He pointed out that the dealer
was able to perform even though the current construction at MB Austin hampered operations.*®
MB Austin’s SOI was also above the national, regional, and area average, he said.

MB Austin’s dealer performance scorecard showed that it was above the objectives set by
MBUSA in terms of assessing bonus and incentive eligibility, according to Mr. McGuane.*® In
February 2019, MB Austin ranked twenty-fourth in overall new-vehicle sales rankings for the

4 Tr. at 1535.

46 Tr. at 1536-37.

47 Tr. at 1541.

8 Tr. at 1544-45.

49 Tr. at 1546-49; Ex. P-20.
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southern region, and fourth in sales of certified pre-owned vehicles.®® As of October 2019,
MB Austin ranked twentieth and fourth for the southern region in sales of new and certified
pre-owned vehicles, respectively.> MB Austin’s used-to-new ratio was 1.6 to 1, which meant that
the dealer sold 1.6 used cars for every new vehicle sold. A large portion of the dealer’s sales were
in mid- to large-size SUVs, which Mr. McGuane clarified was somewhere between twenty-five to
fifty percent of sales. Mr. McGuane asserted that MB Austin’s sales were hampered by difficulties
obtaining the large size GLE SUV.>? Some customers had deposits on hold for the GLEs for up to
eleven months. Some customers eventually reclaimed their deposits.>® Mr. McGuane admitted,
however, that MB Austin did not have a current deficit for the vehicles and that the MB Austin

website listed 71 GLE models for sale.>*

Mr. McGuane agreed that MB Austin’s profits jumped from 2017 to 2018. He attributed
the increase to the quality of the employees and the improved processes at the dealership. He
denied that MB Austin was selling vehicles at excessive prices or above market rates for those
vehicles. He also denied that the dealership was billing labor rates above the market rate or
overbilling for warranty work.> In terms of service technicians, Mr. McGuane testified that
MB Austin was paying above the Austin market for those technicians.*® He did not think that the

dealer could hire more technicians by raising compensation.

According to MB Austin’s 2019 business plan, MB Austin was $850,000 ahead in net
profit for 2018 compared to 2017, excluding consideration of December 2018.%” For new sales,

Mr. McGuane agreed that MB Austin planned to increase its “look to book” percentage So that

0 Ex. p-22.

51 Tr. at 1551.
52 Tr. at 1554.
53 Tr. at 1555.
% Tr. at 1567.
%5 Tr. at 1558.
%6 Tr. at 1563.
57 Ex. 1-23.
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MB Austin would keep at least 50 percent or more of the value of the vehicles taken as trade-ins.>®
In the pre-owned department, the business plan indicated that the dealer was focused on a 72-hour
reconditioning time from start to finish to get a pre-owned vehicle ready for sale. The 2018 net
profit for the service department was up $686,000 through November 2018. The 2019 business
plan stated that MB Austin planned to hire three technicians. At the hearing, Mr. McGuane
indicated that three technicians had been hired but other technicians had left, so the number of
technicians MB Austin employed was approximately the same. According to Mr. McGuane, MB
Austin was projecting a slight five percent increase in net profits for its body shop, and hoped to
increase sales and gross profits in its parts department.*

2. MB Austin’s Sales Performance

MB Austin’s sales effectiveness has been below 100 percent since at least 2012.%° The
Austin AOI was at 75.6 percent registration effectiveness in 2018.5! As of September 2019, it was
at 75 percent sales effectiveness.®? Of the ten AOIs in Market 12, MB Austin’s AOI ranked last in
registration effectiveness as of June 2019.% With the proposed South Austin AOI removed,
MB Austin’s AOI was the ninth-worst-performing AOI in Texas under MBUSA’s national
standard and the eighth-worst under the Texas standard. The proposed South Austin AOI was the

fourth-worst under the national standard and the third-worst under the Texas standard.5

Mr. Hardeman testified that he prefers to sell high-end vehicles rather than entry-level

vehicles, such as C-Class vehicles, because of the higher profit margins on the more expensive

58 Tr. at 1575.
9 Tr at 1577

60 Tr. at 297-99, 1080. Sales effectiveness is a term representing the ratio of any individual dealership’s reported sales
of new MB vehicles to an expected number of sales based on the competitive registrations in that dealer’s AOI. Sales
effectiveness relates to a dealer’s performance. Tr. at 296-97.

81 Tr. at 463-65; Ex. 1-66.

52 Tr. at 594, 1098-99.

63 Tr. at 1081. Market 12 refers to a region of the United States that includes Austin. Tr. at 1079.
64 Tr. at 443-45; Ex. 1-65.
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vehicles.®® However, the GCL and C-Class are first and second on the list of vehicles that other
dealers are selling into the Austin AOI.%% As of the June 2019 monthly dealer report, 264 vehicles
were sold into the Austin AOI, and 98 were sold by MB Austin to a location outside its AOIL.%’
Overall, MB is ranked 10 out of 10 in registration effectiveness compared to other brands in the
Austin AOI1.%8 MBUSA witness Mr. Gomez testified that nationwide, MB trails BMW by 5,000
vehicles sold as of the June 2019 report.%® According to Mr. Gomez, if the Austin AOI vehicle
deficit was removed, the national deficit would be cut by 20 percent.”” MB Austin failed to meet
its sales objectives in 2017 and 2018, and it was behind its 2019 objective as of the hearing.”
Mr. Gomez testified that an underperforming dealer will have lower sales objectives than a
high-performing dealer; therefore, a dealer that is meeting its sales objectives may still be

performing inadequately compared to other dealers.”

MB Austin is compliant with MBUSA’s brand standards regarding the design, layout, and
finishing’s at its dealership facility. However, MBUSA describes MB Austin as only minimally
compliant and lists the following deficiencies when comparing MB Austin to MB Georgetown and
BMW of South Austin: (1) confusing one-way entry from the street, tight parking lot, and lack of
a straight entry into the dealership; (2) dark, recessed, covered entry portal; (3) low ceilings in the
showroom, dark due to lack of natural light and extensive gray wall covering; (4) uncovered
drive-up service lanes that should be covered to protect customers from heat, cold, and rain; (5) no
air conditioning in the service bay areas to provide comfort for service employees; (6) cluttered
boutique area with low-end fluorescent lighting and non-compliant fixtures; and (7) generally

65 Tr. at 1396. According to Mr. Hardeman, the dealer loses approximately $700 on every C-Class vehicle sold and
something under that amount for every A-Class vehicle sold. Tr. at 1304.

% Tr. at 1078.

87 Tr. at 1091-92; Ex. P-23.
%8 Tr. at 1081.

69 Tr. at 1086-89; Ex. P-23.
0 Tr. at 1089.

" Tr. at 1677.

2 Tr. at 1677-78.
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messy, untidy customer-facing areas with some cracked, dirty, non-compliant tile.”® MB Austin’s
location is near train tracks and lower-end businesses rather than a high-end retail area, and its

location leaves no room to expand other than building upward.”

3. MB Austin’s Service Performance

MBUSA’s monthly SOI reports show the percentage of serviced vehicles in an AOI and
the number of MB vehicles in the AOI that were not serviced by an MB dealer (un-serviced
vehicles).” As of December 2018, of the nearly 12,400 MB vehicles registered in MB Austin’s
AOI, 4,615 were not serviced within the previous 13 months by any MB dealer. MBUSA estimates
the dollar value of lost opportunity to MB dealers of almost $5.4 million.”® Of the 7,900 serviced
vehicles, MB Austin only serviced 43 percent, leaving 3,900 un-serviced vehicles in the
Austin AOL."’

MBUSA is concerned not just about the lost profit but the loss of customer loyalty and
retention that results when MB vehicles are serviced by other providers.”® MBUSA wishes to
attract and retain entry-level customers who are typically younger and at the start of their careers
because when such customers are retained, they will purchase more expensive vehicles as time
passes.’® MBUSA views servicing vehicles as a way to maintain customer loyalty and has
counseled MB Austin on MBUSA’s advertising tools to increase service business.® However,
MB Austin has declined to take advantage of MBUSA’s advertising and marketing plans, in part

because MB Austin is at full service capacity and additional customers would increase customer

3 See MBUSA Proposed Finding of Fact No. 182; Tr. at 623-24, 627, 629-32; 632-65; Exs. 1-49, 1-50, 1-51, 1-52.
4 Tr. at 623-25.

> Tr. at 851-52, 854-55; EX. 1-26.

76 Tr. at 856-57, 870, 882-83; Ex. I-26.

" Tr. at 856-57, 869, 880, 882-83; EX. I-26.

8 Tr. at 260-61.

9 Tr. at 858-60; 1372-73, 1517-18; EX. 1-26;

80 Tr. at 860-62; 892-93.
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wait times.8! MB Austin’s customers have wait times of 7 to 10 days or longer for services other
than oil changes.®? MB Austin’s service director stated that if it had 6 to 8 more service technicians,
it could perform better service and take in more service work.2® MB Austin’s service shop is not
air conditioned and gets to 85 degrees or more in the summer.8* MB Austin lost 15 to 20 percent
of its service technicians during the summer of 2019.%°

Mr. Opinker has been the service director for MB Austin for three years. Prior to his current
position with MB Austin, Mr. Opinker worked as the service director for other MB dealers in
Wisconsin and Plano, Texas. In the beginning of his career, Mr. Opinker was a service technician
for BMW, Porsche, Alfa Romero, and DelLorean.

Mr. Opinker testified that MBUSA uses various measures or indices to gauge the
performance of the service departments, including the CEI, FFV, and SOI. For CEI and SOl,
Mr. Opinker stated that MB Austin was above the benchmarks. He pointed out that the service
department’s parts and service advisors and technicians at MB Austin had been recognized as the

“Best of the Best” by MBUSA..8¢

The dealership currently employs 32 service technicians, but still needs approximately six
to eight more. Mr. Opinker said that there was a shortage of qualified service technicians to work
on luxury brands. Other dealers and MBUSA, he said, were offering signing bonuses, sometimes
up to $10,000, for service technicians. MB Austin has a listing on Indeed for service technicians,
and the shop foreman and service manager were going to high schools and colleges to recruit.
Mr. Opinker denied that MB Austin was having a problem retaining its technicians, even though

the service shop is not fully air conditioned. Mr. Opinker noted that MBUSA is hiring technicians

8L Tr. at 861-62.

82 Tr. at 862-64, 1234-36, 1454,
8 Tr. at 1501-02.

8 Tr. at 866, 897-98; 1515-16.
8 Tr. at 864-65.

8 Tr. at 1408.
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to work on the GLEs that were being assembled improperly at the plant in Alabama. He testified
that the GLEs lacked fitment quality and performance, and that the overall quality of the vehicles

were poor.8’

Mr. Opinker thought that the new South Austin MB dealer would have to pay a premium,
perhaps $40 per hour, or about $100,000 per year, in order to hire approximately 26 service
technicians at the new location.®8 MB Austin currently has 52 service bays at its facility. The new
construction at the dealership will add another 14 service bays to bring the total to 66 service bays,
which would require MB Austin to hire additional technicians.

According to MB Austin’s Dealer Financial Statements, MB Austin had an increase in
productivity from 2017 to 2018.8° Mr. Opinker explained that this increase was due to the fact that
the dealer streamlined processes, realigned the service shop, and readjusted the teams so that they
were more balanced.® Efficiency decreased somewhat in 2018 because the focus was on repairs.
To his knowledge, Mr. Opinker believed MB Austin’s efficiency rating was above MBUSA’s
standard for technician efficiency. Service hours for technicians increased from 2017 to 2018
because of the improved processes in the shop and an increase in the number of technicians,
Mr. Opinker said.

According to Mr. Opinker, if the dealer is at or above benchmark for the CEIl, the dealer is
awarded a percentage of the manufacturer’s suggested retail price (MSRP) off each new vehicle
sold in the sales department.®! In 2016, he said the dealer did “pretty well” with Service Net
Promoter Score (NPS), which is an indication that the customer would recommend service at
MB Austin. In 2017, MB Austin raised the service CEI to be above the benchmark towards the
end of the year. The service NPS also increased through 2017. In 2018, MB Austin was

87 Tr. at 1410.

8 Tr. at1411-12; Ex. I-42 at 1.

8 Tr. at 1422-23; Exs. I-11 at 12, 1-14 at 12.
0 Tr. at 1423.

91 Tr. at 1425.
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consistently above the benchmark for service CEI and service NPS.%> MB Austin achieved the
customer service bonus for every quarter of 2016.% In 2017, the dealer missed the benchmark for
a couple of quarters, but met the benchmark in the final quarter.®* In 2018, MB Austin again

achieved the bonus in every quarter.®

The service capture rate for MB Austin’s AOI was below the national and regional
benchmark for the service opportunity capture rate during December 2018. The number began to
increase, however, and by February 2019, the service capture rate in MB Austin’s AOI was above
regional and national benchmarks.® From March through June 2019, MB Austin’s service capture
rate was again above regional and national benchmarks.®” This trend continued from August
through October 2019.%8 Mr. Opinker conceded that the SOI score represents the total percentage
of service that is performed within MB Austin’s AOI based on MB Austin’s contribution and all

the other dealer’s service work in the AOI®°

Mr. Opinker stated that MB Austin had an express service department tailored for routine
maintenance, where most customers could receive same-day or next-day service. For more
advanced service requests, more notice was needed to meet the customer’s request. It took
approximately seven to nine days to get a customer into a loaner vehicle if more advanced work
was needed and a loaner vehicle was requested.®® Mr. Opinker blamed the delay on the dealer’s

inability to obtain necessary parts or receive necessary support from MBUSA for software fixes.

92 Tr. at 1426-28; Exs. P-15, P-16, P-17.
93 Tr. at 1429-30; Ex. P-18.

% Ex. P-19.

% Ex. P-20.

% Tr. at 1441; Exs. 1-16, P-25.

9 Exs. P-26, P-27, P-28, P-29.

98 Exs. P-61, P-62.

9 Tr. at 1493-94.

100 Ty, at 1454.

101 Ty, 1455, 1463, 1474-76.
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MB Austin offers pick-up and delivery service, and will also send a technician out to a customer’s
location to perform minor services. MB Austin has one mobile van and one roadside assistance

van.102

Mr. Opinker agreed that if he could hire more technicians, he could increase the amount of
service work performed and money earned by MB Austin.'% He denied, however, that MB owners
may be taking their vehicles for repair at independent shops because of the labor rates for service
an MB Austin. In fact, he said, independent shops bring vehicles to MB Austin to fix. The
independent shops then mark up the cost of repair to their customers.'® MB Austin’s posted “door
rate” for service labor (also called “customer pay”) is $160 per hour, but the effective rate is

actually $125, he said. MB Austin charges MBUSA $157.20 per hour for warranty repairs.1%°

Mr. Hardeman testified that MB Austin is likely to keep its service business if the
South Austin point opens.1% Mr. Stockton testified that he believes the impact on MB Austin’s
service business will be less than he would expect from his gravity model (discussed below)
because traffic patterns give MB Austin a better location relative to daily commuters, and
MB Austin is near employment centers. %’

C. MBUSA'’s Decision to Establish a New Dealership in Austin
To keep up with increasing competition from other luxury brands, MBUSA continually

evaluates the U.S. on a market-by-market basis by looking at the performance of the brand and

each dealer, applying analytics to data such as registrations, demographics, and other

102 Ty, at 1501.

103 Ty, at 1501-02.
104 1. at 1502.

105 Ty, at 1503, 1515.
106 Ty, at 1393-95.
107 Ty, at 1019-20.
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market-specific data.'® Since 2001, MBUSA’s network has grown from 320 dealers to 384,
covering 220-240 of the U.S.’s approximate 800 markets.'® During that same time period,
MBUSA’s national sales of MB vehicles has more than doubled, the number of exclusive
MB dealerships has doubled, the MB vehicle product line has broadened significantly and become
more complex, and customer expectations have increased and become more sophisticated.°
MB dealers are selling twice the volume of vehicles as in 2001, and average dealer throughput (the
number of new vehicles sold per dealer) and the average number of vehicles serviced per

dealership have grown significantly.!!!

Also since 2001, new luxury brands have been introduced in the market (Lexus, Acura,
Infiniti, and Hyundai’s Genesis brand, as well Land Rover and Audi), which have increased
competition in the market.!'2 In order to meet competition, MBUSA desires to add a dealership in
South Austin as part of a larger planning and assessment process in connection with MBUSA’s
parent company Daimler’s worldwide MB 2020 program.!*®* MB 2020 began in anticipation of
Daimler’s planned large-scale introduction of new vehicle models in segments in which it had
never competed and large increases in volumes of most existing models.'** The specific new
segments Daimler was developing and has introduced included entry-level luxury sedans and
SUVs, like C- and A-Class sedans and GLA and GLB SUVs.'!® The intent of these new vehicle
segments was to attract younger, less-affluent buyers at a price point they could afford and gain
customer loyalty through having their vehicles serviced at MB dealerships.'® Entry-level luxury

segments are becoming a more competitive part of the luxury marketplace, and Daimler views it

108 T, at 247-50, 258-60.
109 T, at 248-49.

10 Ty at 248-49.

11 Ty at 248-50.

112 Ty at 228, 252-53.
113 Ty, at 253.

114 Ty at 253-54.

15 Ty at 255-56.

116 Ty at 256-57.
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as important to have in place a dealer network that supports the corporate goal of reaching and
successfully “conquesting” entry-level luxury buyers from other brands.*'” Daimler also desires to
increase customer satisfaction and convenience by shortening distances to MB dealerships and by

increasing the capacity of the dealer network to satisfy the service needs of customers.!8

MB’s goal is to achieve an optimal dealer network in the markets where it chooses to have
representation.'*® An optimal dealer network is one with the proper number of dealerships,
dealerships in the right location, and the best dealer partners representing the brand.'?® MB
identified the Austin market as one where MB was lagging behind its competitors in terms of sales
and customer convenience and viewed Austin as subpar for years in the context of Austin’s
population growth, particularly of higher-income households.'?! In 2014, MBUSA’s executive

Network Review Committee (NRC) decided to add a dealer in the Austin metro area.'??

The NRC approved Berkshire Hathaway Automotive (Berkshire Hathaway) as its
candidate for the dealership.’?® In September 2016, MBUSA approved the candidate’s proposed
site at 10900 South IH-35 due to the availability of land and appropriate zoning there, close
proximity to MBUSA’s competitors (including BMW), proximity to a major highway, and being
central to the area of the most lost sales to its competitors.?* MBUSA gave notice to the existing

dealers of its planned establishment of a new dealer, and MB Austin protested.

17 Ty, at 257, 260-61. The term “conquest” refers to converting a customer from one brand, i.e. BMW, to another,
i.e. MB. See Tr. at 101.

118 Ty, at 262-63, 308-10.

119 Ty, at 251.

120 Ty gt 251.

121 Ty, at 264-66.

122 Ty at 265-67.

123 11, at 269-70.

124 Ty at 270-78; Exs. 1-37, 1-38.
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Berkshire Hathaway ultimately withdrew when it was unable to obtain a dealership license
under Texas Occupations Code § 2301.476, which prohibited it from owning dealerships in Texas
because it was also a manufacturer of recreational vehicles.'?® On July 13, 2018, Mr. Hardeman
sent a letter to MBUSA requesting to be the candidate for a new dealership located in southwest
Austin.12® MBUSA did not consider Mr. Hardeman for the new point; MBUSA did not want to
replicate MB Austin’s historic performance at an additional location.?’ Mr. Swickard had
expressed interest in a dealership in Austin to MBUSA’s then-CEO Dietmar Exler in 2017. When
Berkshire Hathaway withdrew, Mr. Exler proposed Mr. Swickard as the candidate for the
South Austin dealership.?® In December 2017, the NRC approved Mr. Swickard as its candidate
for the South Austin dealership.*?® Mr. Swickard entered into a letter of intent with MBUSA in
April 2018, and after reviewing various locations, he purchased Berkshire Hathaway’s property
on South IH-35.1%°

The distribution of luxury vehicle registrations in the AOR has its highest density between
MB Austin and the proposed South Austin site.*3! In the South Austin AOI, existing luxury-brand
owners must drive an average of 20.7 miles to the nearest MB dealer, compared to 15.1 miles to a
BMW dealer, 15.6 miles to an Acura dealer, 15.8 miles to an Audi dealer, and 17.7 miles to a
Lexus dealer.'® The proposed new dealership has ready access and visibility from the 1H-35

thoroughfare, is next to a VVolkswagen dealership, and has appropriate land area and zoning to

125 Ty, at 279-81.

126 Ty at 293-94; Ex. 1-43.

127 Ty, at 295.

128 Ty at 282-83

129 Ty at 281-83; Exs. 1-39, 1-40.
130 Ty, at 275-81, 290.

131 Tr. at 492-93; Ex. 1-65.

132 Tr. at 498-500; Ex. 1-65.
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accommodate the dealership.!3® According to MBUSA witness Mr. Hoefl, the new location would

cover many of the areas where un-serviced vehicles are located.***

D. Swickard Dealerships

Swickard is owned by Jeff Swickard. Mr. Swickard, through various other entities, owns
and operates nine dealerships, three of which are MB dealerships: Mercedes-Benz of Wilsonville
(MB Wilsonville) in a suburb of Portland, Oregon; MB of Seattle, Washington; and MB of
Atlanta South, Georgia.'® Before becoming involved in car dealerships, Mr. Swickard worked in
telecommunications and owned his own telecommunications company.*3® He lived in Austin from
2006 until 2011 or 2012.13" After he sold his company, he purchased MB Wilsonville in 201413

Mr. Swickard was nominated by other MB dealers to represent them on the
MBUSA National Dealer Board in 2017 and has been elected by his national dealer peers to be
the Chair of the Board.!*® Mr. Swickard has invested $7 million in the South Austin property and
estimates that he will spend $12-15 million building an MB facility if the Application is

approved.'40

Mr. Swickard’s MB Wilsonville facility is, in MBUSA’s view, above and beyond brand
requirements in terms of high-end amenities, fixtures, and finishes.}* MBUSA’s witness

Mr. Andersen, a facilities project manager for MBUSA, testified that such a facility in

133 Ty, at 79-81; 276-78; 501-02; Exs. 1-37, 1-65.
134 v, at 873.

135 Tr. at 25-26, 56.

136 Ty, at 53.

137 Tr. at 53.

138 Ty, at 54.

139 Tr. at 104-05, 286-88.

140 Ty at 82-84, 91-92.

141 Tr. at 679-80.
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South Austin would improve the brand image of MB in the Austin AOR.*2 Mr. Swickard’s
Wilsonville dealership turned the Portland metro market around from underperforming to number
one in terms of registration effectiveness, exceeding sales performance expectations, and ranking

28th of 384 dealers on key metrics measured by MBUSA in its Dealer Performance Ranking.43

Mr. Swickard testified that his MB dealerships focus on attracting entry-level customers in
order to grow business and gain new customers.'** He took efforts to make MB vehicles more
affordable by selling cars that had been used as loaner vehicles and other nearly-new vehicles that
can be sold for less than brand-new vehicles.'*> He stated that these sales also allowed his
dealerships to grow their service departments, and that service is more profitable than sales of new
cars.}*® Mr. Swickard hired the Ritz-Carlton Hotel Company to teach his employees about
hospitality.1*” He testified that his goal is to take the pretension and judgment out of luxury car
buying and to make it comfortable and achievable for everyone.4®

When MB Wilsonville began to get attention due to its good performance, Mr. Swickard
began discussing opportunities to expand with MBUSA, and the opportunity to open the
South Austin dealership arose.!*® He stated that he intends to be personally involved in the
dealership and to spend as much time as he can in Austin.!® The dealership will have

air-conditioned service bays, but the dealership will not have a body shop.>* Mr. Swickard intends

142 Tr. at 679-80.

143 Tr. at 61, 102-03, 284, 286-89; Exs. 1-33, 1-40.
144 Ty at 59.

145 Tr. at 59-60.

146 Tr_ at 61-62.

147 Ty, at 69.

148 Tr. at 69.

149 11 at 73.

150 11, at 78.

151 Tr. at 90-91.
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for the South Austin facility to be as well-designed as the competing BMW dealership located

nearby.!®?

IV. EXPERT OPINIONS

The parties retained several experts to opine on the performance of MB Austin and the
anticipated impact of the new Austin point. Dr. Nivin, Ms. Heinemann, and Mr. Farhat testified
for MBUSA and Swickard, and Mr. Stockton and Dr. Hatch testified for MB Austin. Their

testimony is summarized below.

A Opinions of Dr. Nivin

Dr. Nivin has a Ph.D. in economics, is an associate professor of economics and Chair of
the Economics Department at St. Mary’s University, and is an adjunct professor at the
Southwest School of Art in San Antonio. He also has a consulting practice and runs the
SABER Institute, a think tank at the university that focuses on regional economic issues.*>® He
previously worked for two corporations as a political economist and was the Chief Economist for
the city of San Antonio.'>* For this case, Dr. Nivin performed an assessment of the then-current
state of the Austin economy and a projection/forecast of the economy for the next ten years, and
he conducted an economic impact analysis of the proposed MB dealership.>® Dr. Nivin’s findings

regarding the Austin economy are discussed in Section I1l.A., above.

Dr. Nivin examined how constructing and operating a new dealership would affect the local
economy.*® His analysis estimated the facility-construction project would generate 141 full-time

employees whose wages and benefits would have a combined direct and indirect impact of

152 1y at 92.

153 1. at 149.

154 1v_at 150.

155 Tr. at 149, 157-58.
156 Ty, at 152-54.
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$9.4 million in labor income and would add about $12.9 million to the Austin gross regional
product.®" Construction would generate an additional $2.4 million in tax and fee revenues to
various federal, state, and local agencies.’® Dr. Nivin also estimated that the dealership’s
operations (including the dealership and indirect businesses!®®) will support 376 full-time
equivalent positions, for earned income of $21.6 million per year with an annual contribution to
Austin’s gross regional product of about $66.4 million, and additional annual output to the local
economy of about $150.4 million.'®® Additionally, the dealership is expected to generate about
$30.9 million annual revenues to the government, including city, county, and federal government

and local school districts.*6?

Dr. Nivin also opined on Austin’s ability to recover from a recession. He found that during
the 2008 recession, Austin’s economy did not suffer as much as other major metro areas in Texas,
and it demonstrated a strong recovery with sustained growth.®2 In his opinion, the Austin economy
has a strong ability to absorb and recover from a recession.'®® He noted that Austin also recovered
quickly from the recession caused by the “dot-com bubble” in the early 2000s.%* According to
Dr. Nivin, the diversification of Austin’s economy from 1990 through 2017 has helped to insulate
it from recessions.2% Dr. Nivin testified that Austin has the strongest economy in the state of Texas
and one of the strongest economies in the country, and he believes it will continue as such.®

Dr. Nivin testified that the projections suggest that Austin will continue to experience growth of

157 Tr. at 192-94; Ex. 1-71 at Table 11. The gross regional product refers to the gross domestic product for a regional
economy. See Tr. at 193.

158 Tr. at 193-94; Ex. I-71 at Table 12.

159 Indirect businesses that Dr. Nivin projects will be impacted by the dealerships operations include restaurants,
child care, hospitals, and truck transportation, among others. Ex. 1-71 at 33, 36.

160 Tr at 195; Ex. I-71 at Table 15.
161 Tt at 195; Ex. I-71 at Table 12.
162 1r at 167:; Ex. I-71 at 18.
163 Tt at 168.
164 1¢ at 170.
165 .

Tr. at 175-76; Ex. 1-71 at 20.
166 Tr. at 182.
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at least 3 percent per year for the next ten years.®” His projections suggested that a recession was
possible in 2020, and he testified that, based on historical patterns, Austin will experience a dip in
growth, but less so than other city economies, and it should “bounce back strongly and continue
on its path of leading the growth across the state.”'®® Dr. Nivin cited to the decision of the
U.S. Military to bring its Cyber Command center to Austin, the creation of the University of Texas
Medical School, and Apple’s expansion of 15,000 more jobs as examples of the growth and
diversification of Austin’s economy that will support recovery from a future recession.'®® Dr. Nivin
also opined that construction and operation of the dealership following a 2020 recession would be
beneficial to the local economy.1’

B. Opinions of Mr. Farhat

Mr. Farhat is the Vice President of Expert Services at Urban Science Applications, Inc.
(Urban Science), a large consulting and software company that serves, primarily, the automotive
industry.}’* He has been with the company since 1986.17% His company has done consulting work
for most of the major automobile manufacturers in the world.'”® Mr. Farhat has conducted

hundreds of dealer network analyses since joining Urban Science.

A dealer network analysis is an assessment of the number, location, and performance of
dealerships in a market.}’* To perform a dealer network analysis, Mr. Farhat follows an eight-step
methodology: (1) identify the areas to be analyzed; (2) develop a standard upon which dealer

network performance and opportunity can be determined; (3) measure actual network

167 Tr. at 183.

168 Ty at 183-84.

169 Tr. at 184-85.

170 Ty at 196-97.

11 Ty at 410-11.

172 T¢ at 412-14.

173 Tr. at 413-14.

174 Ty at 414, 422; Ex. 1-65 at 2.
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performance; (4) determine the likely cause of any performance shortfalls; (5) identify and analyze
proposed solutions to the problem; (6) assess the impact of the proposed solution on the consuming
public, existing and proposed dealers, and the manufacturer; (7) confirm the conclusions with
comparable market experiences; and (8) finalize conclusions.’”™ His analyses are based on data
such as actual retail vehicle registrations to specific households in every ZIP code, including the
specific vehicle model and type and which dealer sold the vehicle; demographic data from the
U.S. Census Bureau; labor statistics from the U.S. Bureau of Labor Statistics; and the dealer’s own
financial statements submitted to the manufacturer.”® Mr. Farhat testified that Urban Science’s
methodology has been tested on historical data and has held up in the real world of automotive

dealer networks.t”’

Mr. Farhat was asked to assess the Austin metro market and evaluate whether MBUSA is
adequately represented as to new vehicle sales in the Austin market. Mr. Farhat concluded, based

on his analysis, that:

o MBUSA has not been adequately represented in the Austin AOR since at least
2014.
. The cause of the inadequate representation is the inadequate competition provided

by the existing MB dealer network.

. The establishment of the proposed location in South Austin would increase
exposure and access to MB products and services, thereby increasing both intra-
and inter-brand competition. Making the marketplace more competitive by
establishing the South Austin location is desirable because it will materially
enhance the availability of stable, adequate, and reliable sales and service to actual
and potential purchasers of MB products within the Austin AOR, and therefore be
in the public interest.

. There is ample existing new MB sales opportunity available to MB Austin so it is
unlikely it will be harmed by the establishment of the South Austin location. In
addition to that available sales opportunity, MB Austin could also avoid any

175 Tr. at 422-23; Ex. 1-65 at 2-3.
176 Tr. at 415-16; 426-28; Ex. 1-65 at 19.
7 Tr. at 424,
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negative effect from the establishment of the South Austin location by responding
positively to any enhanced competition.'’

Mr. Farhat found that Austin is a highly competitive market for luxury brand manufacturers
and that other manufacturers were addressing growth in the market by adding dealer locations.*”®
According to his analysis, at national registration levels, the expectation for MB in 2018 in the
Austin AOR was 2,006 vehicle registrations. However, there were only 1,581, for a shortfall of

425 vehicles with a similar shortfall against the Texas benchmark of 300 vehicles.°

Registration effectiveness is the actual number of MB vehicles registered in the AOR
divided by the expected number, by segment. Registration effectiveness is a measure of the brand’s
performance that is an accepted standard throughout the automotive industry.'8! Mr. Farhat found
that MB’s registration effectiveness in the Austin AOR was 78.8 percent against the
segment-adjusted national market share and 84.1 percent against the Texas segment-adjusted
benchmark.!82 Achieving 100 percent registration effectiveness is considered average, so,
according to Mr. Farhat, achieving less than 100 percent reflects inadequate representation of the
MB brand. Mr. Farhat also found that MB Austin’s sales effectiveness was 61.6 percent of the
national benchmark in 2014 and 62.8 percent in 2018.18% He also found that MB Austin’s poorest
performance is in the proposed South Austin AOI.184

Mr. Farhat completed an “impact” analysis to determine the amount of sales opportunity
in the Austin AOR. An impact analysis assesses where the new dealer’s new vehicles sales would

have come from if it had been in business in 2018.18° Mr. Farhat looked at two sources of

178 Ex. 1-65 at 3.

179 Ty at 434-35.

180 Ty, at 452-53; Ex. 1-65 at 40-41.
181 Tr. at 1586-87.

182 Tr. at 453; Ex. 1-65 at 8.

183 Ty, at 472.

184 Tr. at 469-70, 477.

185 Ty at 504; Ex. 1-65.
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opportunity: (1) losses to MB’s competitors measured by gross registration loss (inter-brand
competition) and (2) losses to MB dealers outside the AOR selling to residents of the AOR, or
in-sell (intra-brand competition). Mr. Farhat calculated what the new dealer might have sold in the
area around its location, based on the selling patterns of MB Austin and MB Georgetown in 2018,
to compare to the total lost sales opportunity.'® His analysis did not take into account any projected

growth in the market; rather it captured a moment in time as of year-end 2018.%87

Mr. Farhat calculated gross registration loss by comparing the actual MB registrations in
each ZIP code of the AOR to the expected registrations specific to that ZIP code at the national
benchmark if the brand were achieving 100 percent registration effectiveness in that ZIP code,
then adding up those individual deficiencies. These are sales that MB’s competitors made to AOR
residents that should have been, but were not, made by MB Austin or MB Georgetown;
consequently, they are not sales that would be taken away from either existing dealer.8 Under
Mr. Farhat’s methodology, in 2018, there were 474 units of gross registration loss. 8 In-sell is the
total number of units sold by MB dealers outside the AOR to residents of the AOR; these are sales
that neither MB Austin nor MB Georgetown made in 2018. In-sell totaled 281 units for a total lost
opportunity of 755 sales in 2018.1%

According to Mr. Farhat, had the new dealer performed like MB Austin in the area around
its dealership (its penetration profile),’*! the South Austin dealership would have sold 697 new
vehicles within 40 miles of its dealership location, a radius that covers almost the entirety of the

population core of the Austin AOR.% Had the new dealership performed like MB Georgetown, it

186 Tr. at 504-08; Ex. 1-65.

187 1. at 504.

188 Ty, at 505.

189 Tr. at 505; Ex. I-65 at 96.

190 Ty at 504-06; 578-79; Ex. 1-65 at 42, 97-98.
191 Ex. 1-65 at 12, 86-90.

192 Tr. at 506-08; Ex. 1-65 at 15, 98.
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would have sold 525 new vehicles, and the range of likely sales would be about 500-700.1%
According to Mr. Farhat, because both of these scenarios are below the lost opportunity in the
market of 755 units, there is no reason that Swickard could not have been in business in 2018 and

not taken any sales from MB Austin and MB Georgetown. %

Mr. Farhat tested his model against recent comparable experiences in which MBUSA
added two dealers each in the Dallas and Houston AORs in the face of the opening or relocation
of several competitive brand dealerships.!®® In both instances, after the additional dealers opened,
the MB brand increased in registration effectiveness in the new dealers’ AOIs or in the AOR
overall, demonstrating that the MB brand was at least keeping up with the addition and relocation
of its competitors. Although some of the closest existing dealers lost some sales, in Mr. Farhat’s
opinion, had MBUSA not added these dealers to Dallas and Houston, the existing dealers would
have lost as much if not more sales to their competitors and lost the benefit of the enhanced

exposure and brand awareness from the new dealerships throughout the markets. %

Mr. Farhat also looked at the more recent comparable example in the Austin AOR of
BMW?’s addition of a new dealership in South Austin in mid-2018. BMW?’s registration
effectiveness in South Austin increased from 82 percent in 2017 to 102.1 percent by the end of
2018 and to 116.4 percent through May 2019.1%" In the rest of the Austin AOR (where the
pre-existing BMW dealership is located), BMW’s registration effectiveness rose from 90 percent
in 2017 to 108 percent in 2018 and was still above national average at 102.2 percent through
May 2019.1% According to Mr. Farhat, these results support his conclusion that there is

opportunity for the new Swickard dealership to capture new vehicle sales without taking any

193 Ty, at 508-09, 576-77; Ex. 1-65 at 15, 99.
194 1y at 507.

195 Tr. at 513-14; Ex. 1-65 at 105-10.

196 Ty at514-16; Ex. 1-65 at 16, 109, 117.
197 Tr. at 1610-11; Ex. 1-67 at 14.

198 Ex.1-67 at 15.
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measurable sales from MB Austin.'®® Overall, Mr. Farhat concluded that MB Austin is in a good
position geographically and financially to compete with the new dealership to its own and

consumers’ benefit.2%°

Further, Mr. Farhat evaluated how many dealerships MB would need to have the same
share of competitive dealerships, or franchises, as it has in the average of all markets in a larger
geographic area, or a “share of franchise” analysis.??* According to his analysis, MB should have
three dealerships in Austin.?’ He further found that as MB’s percent share of all competitors’
franchises increases in an AOR, its registration effectiveness increases in a highly statistically

significant way.?%

Mr. Farhat also evaluated whether the proposed location for the Swickard dealership is
reasonable to address the adequate representation of the MB brand in Austin. He used the
Urban Science Optimal Location methodology.?®* The location his analysis arrived at is in
South Austin, to the northwest of the proposed location in a largely residential area.?®> However,

zoning restrictions in that area preclude a dealership.2%

Mr. Farhat was asked about the concerns expressed by MB Austin witnesses that the dealer
was unable to receive parts for vehicles or that certain models were not available to sell to
customers. He reiterated that registration effectiveness adjusts for product availability, reputation,
and the quality of the vehicles sold by a particular brand.?%’ In other words, the concerns

199 Ty at 1082-84.

200 Ty, at 517-20.

201 Ty, at 478.

202 Ty, at 478-80; Ex. 1-65 at 57.
203 Ty, at 480-82; Ex. 1-65 at 58.
204 Ty, at 500-01.

205 Tr. at 501-02; Ex. 1-65 at 14, 93.
206 Ty, at 275-76.

207 Ty at 1588.
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MB Austin expressed as to the quality or availability of the products being produced by MBUSA
would be experienced by all MB dealers, not just by MB Austin.

With respect to Dr. Hatch’s analysis, Mr. Farhat argued that Dr. Hatch’s method of
assessing untapped sales opportunity significantly understates the real-world market results. In
response to Dr. Hatch’s critique of Mr. Farhat’s gross registration loss analysis and conclusion that
there was additional MB opportunity available in Austin, Mr. Farhat pointed out that his analysis
showed the gross registration loss in Austin was 474 units at national average in 2018. Dr. Hatch
instead used net registration loss, which resulted in 422 units for 2018. Net loss reduces the gross
loss by offsetting the areas of below-average performance with areas of above-average
performance. Mr. Farhat contended there was no basis for Dr. Hatch to assume that above-average
areas would decline after an increase in brand competition and representation. By netting the areas
of gain with the areas of loss, he said, Dr. Hatch made it impossible to determine the level of

underperformance in the market.?%

Mr. Farhat also opined that Dr. Hatch’s methodology significantly underestimated the
opportunity available to the brand after introduction of an additional dealer, which consequently
overstated any negative impact on the existing, or incumbent, dealers. Mr. Farhat tested
Dr. Hatch’s methodology by assessing the after-the-fact results of the additional BMW dealer in
South Austin?® Using Dr. Hatch’s methodology, BMW’s predicted performance was
significantly less than the actual results for the BMW addition in South Austin. Mr. Farhat
concluded that Dr. Hatch’s methodology understated the additional sales opportunity within the
Austin AOR by 248 units in 2018, and 259 units through May 2019 annualized.?** BMW sales, he
said, not only increased in the South Austin area, they increased throughout the Austin AOR.?!
BMW had historically sold fewer vehicles in the Austin AOR until 2018. Beginning in 2018 with

208 Ex 1-67 at 2.

209 Tr. at 1608.

210 Ex 1-67 at 3; Tr. at 1610-11.
211 Ty at 1612.
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the additional South Austin dealer, BMW sold more vehicles in the Austin AOR than MB, and

this trend continued into 2019.212

Mr. Farhat also believed that Dr. Hatch’s claimed impact on MB Austin was analytically
inconsistent and exaggerated. This occurred because Dr. Hatch, while criticizing Mr. Farhat’s sales
projection as significantly overstated, did not himself provide an alternative reduced-sales
projection. Further, Dr. Hatch adopted an “overstated” sales projection while reducing by
60 percent the additional opportunity available. This, said Mr. Farhat, resulted in an exaggerated
claim of negative impact on MB Austin.?*®

Finally, Mr. Farhat said Dr. Hatch’s report contained additional incorrect claims. One claim
Mr. Farhat took issue with was the implication in Dr. Hatch’s report that MB performance declines
in higher-income areas due to the presence of other high-end luxury brands like Porsche and
Ferrari.?!* This was contrary to Mr. Stockton’s report that stated that demographic variation did
not affect MB market share in Texas, and Mr. Farhat surmised that this misstatement by Dr. Hatch
was due to Dr. Hatch’s lack of experience and knowledge with actual consumer purchase behavior
in the automotive industry.?'® Second, Mr. Farhat noted that Dr. Hatch incorrectly implied that MB
losses in the Austin Metro in 2018 were atypically high. According to Mr. Farhat, Dr. Hatch did
not acknowledge the effect of the addition of the new BMW dealer in South Austin in 2018. As
BMW brand performance increased with the additional dealer, MB brand performance decreased.
This, he said, would not be surprising to those familiar with automotive dealer network analysis.?8
Finally, Mr. Farhat denied that his analysis contained a calculation error, as claimed by Dr. Hatch.
The difference in the calculation of the individual AOIs was a result of rounding, and not a

calculation error.2’

212 Ty at 1614.

213 Ty at 1614-15; Ex. 1-67 at 4.
214 Tr. at 1615-16.

215 Ex.1-67 at 4.

216 Ty at 1596; Ex. 1-67 at 5.
217 Ty, at 1616; Ex. 1-67 at 5.

Back to AGENDA



Board Meeting eBook April 1, 2021 47

SOAH DOCKET NO. 608-19-2065.LIC PROPOSAL FOR DECISION PAGE 33

Mr. Farhat contended that Mr. Stockton’s proximity-based impact analysis predetermines
negative impact on existing dealers. He believed that Mr. Stockton’s analyses do not reflect
real-world results because Mr. Stockton incorrectly assumed that MB sales would not increase
with the addition of the South Austin dealer.?® Mr. Farhat also disagreed with Mr. Stockton’s
projected sales gain of 242 units over two years for the additional South Austin dealer. Using Texas
data, Mr. Farhat posited that an additional Austin MB dealer would get the Austin AOR to the

national average, which is more than the 242 units resulting from Mr. Stockton’s analysis.?*°

Mr. Farhat also assessed Mr. Stockton’s case studies. Based on his analysis, Mr. Farhat
contended that with increased representation in the Austin AOR, the overall “pie” would get
bigger. Mr. Stockton’s analysis, however, was based on what Mr. Farhat termed a “fixed pie”
analysis.?? Mr. Farhat agreed that some markets did not increase in Mr. Stockton’s analysis, but
he believed that was because those particular markets represented “satellite” locations for the
existing, or incumbent, dealer. When satellite locations occur, there is less competition introduced
into the market because the locations are owned by the same entity. This produces less aggressive
intra-brand and inter-brand competition, he said, while the market may still grow.??!

According to Mr. Farhat, Mr. Stockton’s proximity analysis confirmed that MB Austin has
sufficient opportunity to maintain its sales volume after the addition of the South Austin dealer.??2
Mr. Farhat stated that Mr. Stockton’s analysis resulted in 3,602 potential new vehicle sales for the
two-year period 2017-18, while in reality MB Austin sold only 1,879 new vehicles in that same
time period. After the add-point in South Austin, Mr. Stockton’s analysis resulted in 2,026
potential new vehicle sales for MB Austin, which is still greater than the 1,879 actual new vehicle
sales. The results for sales of used vehicles was even more dramatic, he said. MB Austin sold 2,716

218 Ex 1-67at 7.

219 Tr. at 1621.

220 Ty at 1623.

221 Ty, at 1624-25.

222 Ty at 1626; Ex. 1-67 at 8.,
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used vehicles in 2017-18, but Mr. Stockton’s analysis resulted in 6,686 potential sales of used
vehicles before the add-point, and 4,315 potential sales after the add-point.??® These results
confirmed that Mr. Stockton’s impact analysis meant there was still opportunity in the Austin
market for MB Austin after the addition of the South Austin dealership.

Mr. Farhat also disagreed with Mr. Stockton’s claims that decreases in MB Austin’s
new-vehicle sales would result in decreases in other departments at MB Austin and a decrease in
MB Austin’s net profit. The departments within a dealership are run as independent departments
that could respond to increased competition. In other words, if new vehicle sales went down,

service or used vehicle sales could go up, for example.??*

Finally, Mr. Farhat stated that Mr. Stockton was misguided for focusing on a potential
downturn in the market for automotive sales because the addition of a new dealer is a very
long-term decision. In fact, Mr. Farhat noted that national vehicle sales have been cyclical, but
increasing in the long-term. Because it takes a long time to implement the establishment of a new
dealer, Mr. Farhat stated that it would be beneficial if the implementation could be timed during
an economic downturn. Certainly, he said, the local economy would benefit from the investment

and additional jobs.??

C. Opinions of Ms. Heinemann

Ms. Heinemann is a certified public accountant specializing in forensic accounting and
economic damages in the context of commercial litigation cases, and she is accredited in business
valuation. She analyzed MB Austin’s financial statements and compared them to composites of
specific groups of other MB dealers and those of the National Automobile Dealers Association’s

luxury dealers to evaluate MB Austin’s operations, both generally and by department.??®

223 Tr. at 1626-28.

224 Ty, at 1629-31.

225 Ty, at 1632-35; Ex. 1-67 at 10-11.

226 Ty at 691-92, 694, 717-21, 723-27; Ex. 1-69 at 48, 51, 58, 64.
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Ms. Heinemann also reviewed the financial information of MB Austin’s affiliate entities, including

a body shop, a wholesale parts business,??’

228

an automotive financing company, a dealership
operation entity, a leasing company,<=° and an entity that owns the land and property where the
dealership is located.??® Ms. Heinemann assessed past lost profits and likely future profitability to
determine how a dealership would be impacted after a change in market conditions such as the

establishment of a new dealership.?*

Ms. Heinemann found that MB Austin has been very profitable since at least 2014, with
net profit ranging from over $4 million in 2014 to over $5.6 million in 2018.2%! Except in 2014,
MB Austin’s net profit has increasingly exceeded all three benchmark composite groups.?*? As of
its 2018 balance sheet, MB Austin had no long-term debt, which allows it to be more flexible with
its cash flow and decision-making in how it will spend the money coming in, unlike if it had to
use its cash to pay down debts every month.?®3 MB Austin had a cash position of $4.6 million, a
net cash position of nearly 600 percent, and working capital of 200 percent of what MBUSA
requires for a healthy dealership.23* MB Austin’s net profit for the year exceeded its total net fixed
assets after depreciation ($5.6 million versus a little under $4 million), indicating financial
health.?*> MB Austin’s return on equity (or the amount that its current year’s profit exceeds the

owners’ equity, or their investment, in the dealership) is very high, and, with the exception 0f 2014,

227 Ms. Heinemann testified that the affiliated wholesale parts company, Wholesale Parts Direct, existed through at
least 2017, after which a reorganization of the various entities occurred and the Wholesale Parts Direct expenses were
moved to the dealer financial statements. She testified that she could not determine how much of the expense from
Wholesale Parts Direct is allocated to MB Austin. Tr. at 786-90. However, she also stated that the status of
Wholesale Parts Direct did not matter to her analysis because the expenses being allocated to it were included in the
dealer financial statements. Tr. at 829.

228 Ms. Heinemann testified that the leasing company no longer exists. Tr. at 773.
229 Ty at 714-15.

230 Tr. at 700-01.

231 Ty at 730; Exs. I-14 at 1, 1-69 at 51.

232 Ty, at 739-42, 746-47; Ex. 1-69 at 74-75.

233 Ty, at 730-33; Ex. I-14 at 1.

234 Tr at734;Ex. I-14 at 1.

235 Ty at 734-35; Exs. I-14 at 1, 1-69 at 57.
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exceeds the average return on equity of the composite groups.?® MB Austin made $5.6 million in
profit in 2018 compared to $4.7 million in 2017, even though it sold approximately 16 percent
fewer new vehicles in 2018.27 According to Ms. Heinemann, the dealership’s increased
profitability is largely due to MB Austin’s shifts in operational focus within its separate
departments.?®® MB Austin generates a substantially higher amount of total revenues in its fixed
operations (service, parts, and body shop departments) relative to the benchmark groups.?®® The
gross profit margins dealers typically make, industry-wide, on fixed operations is much higher
than in the new or used departments (about $70 per $100 in revenues in the service department,
$30 per $100 in the parts department, and $40-$50 per $100 in the body shop in versus $6-$10 per
$100 in the new vehicle department), and MB Austin’s gross profit margins are increasingly higher
over time.?*® Further, MB Austin’s net profit in its fixed operations (revenues minus all variable
and semi-variable expenses) exceeds all of its fixed expenses (rent, utilities, overhead) by
1.72 times, more than any of the composite groups.?*! Therefore, MB Austin does not need to
generate profits in those departments to cover any of the dealership’s fixed expenses.?*?
Ms. Heinemann also testified that fixed operations are more recession-proof than sales because
consumers may delay purchasing new cars but are more likely to continuing servicing their old

cars.2

Ms. Heinemann explained that when a car dealership acquires new vehicles, the vehicles

are financed through what are referred to as floorplan financings, which are standard in the

236 Tr. at 747-50; Ex. 1-69 at 77.
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industry.?** As of 2018, MBUSAs total inventories, including new cars and parts inventory, was

$30 million.2*

MB Austin also has a large used/pre-owned department with higher margins (gross profit
per unit sold) than the benchmark groups. It has an increasing, continued growth trend from 2014,
when it was selling one used vehicle for every new vehicle sold, to 2018, when it sold 1.7 used
vehicles for every new vehicle sold.?*® As the number of new units sold by MB Austin has
declined, MB Austin has increased both the volume of used vehicle sales and the profitability per
unit in that department, and MB Austin’s used vehicle department is more profitable than its new

vehicle department.?*’

MB Austin has historically made more money, and charged more for new vehicles, than
its peers on an average gross profit per unit basis.?*® However, in 2018, MB Austin made a much
higher profit on the finance, insurance, and service contract products it sold with its new car sales
than in the past, which allowed its overall gross profits in the new vehicle departments to increase
substantially.?® Additionally, MB Austin’s sales of used cars continued to grow in 2018.2%
MB Austin is still charging more than the benchmark groups for the new vehicles it sells, which
partly explains how it could sell fewer new vehicles in 2018 but maintain approximately the same
profitability in the new vehicle department.?®® According to Ms. Heinemann’s analysis, even
assuming that MB Austin loses new vehicle sales to the new dealer, it is well-positioned to leverage
its performance in other departments to maintain its higher-than-average overall profitability.??

244 Ty at 733.

245 Tr. at 733.

246 Ty at 753, 765-69, 819-20; Ex. I-69 at 86-87.
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According to Ms. Heinemann, MB Austin’s financial position and operations put it in a better
position to compete on price with a new dealer; it can lower its margins to compete on more
flexible pricing and grow the volume of new vehicle sales.?> She further stated that MB Austin is
in a good position to respond to competition by virtue of the flexibility of its balance sheet, the
returns on its investments, and the diversification of the types of profits it generates.?>*

Ms. Heinemann was also asked to respond to Mr. Stockton’s calculations of the profits that
would potentially be lost by MB Austin.?®® In reviewing Mr. Stockton’s report, she took the losses
that he computed as given and based her calculations on the hypothetical situation in which those
losses would occur.?®® She stated that Mr. Stockton’s opinion of $2.0 to $2.5 million in loss was
not supported in his report by specific figures and calculations.?®” She disagreed with his method
for determining which costs are incremental.?*® He assumed that 25 percent of the semi-variable
expenses were able to be changed if a change in sales occurred; he arrived at 25 percent by
rounding up the elasticity of 12.4 percent he calculated through regression analyses.?°
Ms. Heinemann did not agree with rounding 12.4 up to 25, and she found that the regression
analysis that yielded 12.4 percent elasticity was not statistically significant.?®® She found that, in
Mr. Stockton’s regression analysis, units (vehicles) did not predict expenses in the new vehicle
department, and his 25 percent estimate was “completely utter speculation.”?®* According to
Ms. Heineman, by using 25 percent of semi-variable expenses as part of his incremental profit

calculation, Mr. Stockton over-inflated profits.2? Over-inflating profits, she testified, will in turn

253 Tr. at 775-76.

254 Tr. at 776.

255 Tr. at 1702; Ex. 1-70.
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overestimate losses.?®® She further stated that Mr. Stockton’s report included a separate analysis
of incremental profit of new vehicle sales that did have a statistically significant outcome;
however, the result of that analysis was $3,406 profit contribution per new vehicle sold versus
$5,661 in his not-statistically-significant calculation.?®* In Ms. Heinemann’s opinion, Mr. Stockton
should have calculated loss using the $3,406 profit contribution rather than $5,661; however, his
report did not further address the $3,406 profit contribution result.?%® Ms. Heinemann performed
regression analyses of incremental profits for each year from 2012-2018 and arrived at figures
ranging from $2,580-$3,636, which was more closely aligned with Mr. Stockton’s unused $3,406

result.266

Ms. Heinemann testified that Mr. Stockton’s analyses for the used vehicle department
similarly showed that units are not a strong predictor of profits, although they showed statistical
significance.?®” Ms. Heinemann’s calculations were highly statistically significant (with an
R-squared over .90).2%8 Assuming the new dealership existed in 2018 and assuming all of the unit
losses projected by Mr. Stockton actually happened in 2018, MB Austin would have continued to
profit by $3.8 to $4.1 million, continued to be a very profitable dealership, and continued to
perform well compared to the composite groups.?®® Ms. Heinemann’s estimates based on the
percentage of loss projected by Mr. Stockton yielded lost profits from $1,248,064 to $1,587,436.27°
Ms. Heinemann also testified that, in her opinion, Mr. Stockton’s projected losses for the used
vehicle department were over-inflated because he assumed a loss of 70 used vehicles would occur
from a failure to get trade-ins from customers purchasing new vehicles.2’* She testified that

263 Ty at1733.

264 Ty, at 1735-36; Ex. P-1 at 75, 267.
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MB Austin gets approximately 60 percent of their supply of used vehicles from other sources such
as the wholesale market and auctions.?’2 Ms. Heinemann did not believe MB Austin would suffer

any losses in the pre-owned department and stated that she found no evidence for such losses.?”

Ms. Heinemann testified that she observed excess compensation and expenses in the new
and used vehicles department of MB Austin.?”* She stated that gross profits in the service
department were higher than the benchmark group, but she could not determine whether that was
due to charging more for service work or paying service technicians less.?” She further found that
in 2018, $84,021 was paid to owners of MB Austin, with another $99,000 of supplemental payment
to Mr. Hardeman.?’® Distributions of $180,000 were made to each of Mr. Hardeman’s three

children in 2018 as well.2”’

D. Opinions of Mr. Stockton

Mr. Stockton is the vice-president of the Fontana Group, a management and economic
consulting company located in Tucson, Arizona. He specializes in applied econometrics, which is
the use of statistics applied to economic data. Mr. Stockton was asked to assess the adequacy of
MB representation in the Austin marketplace, the marketplace for new vehicles in Austin and the
surrounding areas, and assess any potential harm to MB Austin if the new South Austin dealership
were to be added. Finally, Mr. Stockton was asked to review the expert reports and rebuttal reports
of Mr. Farhat and Ms. Heinemann. Mr. Stockton prepared a report, which was admitted into

evidence.?’®
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According to Mr. Stockton, when a dealership point is added, a manufacturer generally
benefits because more cars are being bought by dealers from the manufacturer. It is also the case,
he said, that the profits of the incumbent dealers are expected to and generally do decline.?’
Specifically, Mr. Stockton testified that the add-point in South Austin would negatively impact
MB Austin in two ways: the lost sales and the lost benefits to territory to MB Austin will strongly
outweigh the offset in gains in brand expansion; and the models that support the higher impact to
MB Austin are, in his opinion, much more empirically sound that those models that suggest a net

benefit to the market from the add-point.2°

Mr. Stockton testified that he assessed whether MB was adequately represented in the
Austin AOR by determining whether the MB registrations in the Austin AOR were, in his terms,
“normal.”?8! The registration numbers were “normal,” he said, because the number of MB vehicles
registered in the Austin AOR in 2017 and 2018 were almost exactly lined up with other Texas
markets. Because there was no shortfall in registrations for these years in the Austin market, he
believed the current dealer network in the Austin AOR was not causing any shortfalls in
registration to MB.?82 Based on his evaluation, Mr. Stockton estimated that had a third Austin
dealership existed in 2017 and 2018, approximately 242 incremental MB registrations would have
occurred in the Austin AOR. These registrations would be conquests from inter-brand competitors.

However, during that same time period, MB Austin would have lost new car registrations.?3

Mr. Stockton stated he was not clear about the principle behind Mr. Farhat’s lost
opportunity analysis, even though he had admittedly seen the analysis “dozens of times.”?%*
According to Mr. Stockton, Mr. Farhat’s analysis entailed using ZIP codes and comparing the

registrations in the ZIP codes compared to an average expectation of the market. If the actual
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number of registrations in a ZIP code were less than expected for the market, there is a deficit,
which is added to all the other deficits by ZIP code. If the actual number of registrations is equal
to or greater than expected, that result is ignored by Mr. Farhat, Mr. Stockton said. Then Mr. Farhat
would look at the number of MB registrations in the market that dealers from outside the market
sold into the market (the “in-sell”’). The shortfalls calculated by ZIP code (also called “gross loss™)

would then be added to the sum of the in-sell to equal Mr. Farhat’s lost opportunity.?®

In Mr. Stockton’s opinion, the amount of gross loss and in-sell in a market (Mr. Farhat’s
lost opportunity) did not correlate with inadequacy of the dealer market, and was also not an
achievable opportunity that could be captured by an increased network of intra-brand competitors.
Mr. Stockton believed that the benchmark selection process was fundamentally unscientific. As a
result, any result that flowed from that process would also be unscientific.?®® Mr. Stockton
contends that under Mr. Farhat’s analysis, MB, Audi, BMW, and Lexus could all show gross loss
in the Austin AOR regardless of who is achieving whatever benchmarks they may have from their

respective manufacturers.?®’

Mr. Stockton also testified that he believed Mr. Farhat was internally inconsistent in his
report with respect to in-sell because he uses other brands’ in-sell in his analysis to determine how
much dealers in that market should sell into the same market.?® Instead, Mr. Stockton opined that

the analysis should determine what in-sell would look like in the ordinary course of business.

Mr. Stockton stated he utilized a standard to assess the Austin market for MB, but that he
did not use national registration effectiveness as a benchmark to assess the Austin market because
he believed that would involve subjectivity. If he were to pick national registration effectiveness
as a benchmark, Mr. Stockton stated he would apply statistical tests to validate his use of that

285 Tr. at 934.
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benchmark.?® As an example, Mr. Stockton noted that had he just used the Southern Region states
as the benchmark that would have resulted in 4,785 Mercedes registrations in the Austin AOR in
2017-2018.2% In fact, however, in those years there were 4,711 actual Mercedes registrations in
the Austin AOR. Using his regression analysis for 2017-18 resulted in 4,669 registrations. This
showed, he said, that using his regression analysis resulted in a more reliable analysis because the
actual number of registrations was very close to the number he posited from his regression

analysis.?!

Mr. Stockton also used a gravity model to assess the Austin market.?%2 Mr. Stockton
thought the model was highly statistically significant because the R-squared was very high, which
meant the gravity model was useful in showing what the sales of MB Austin were. He used the
gravity model to calculate a likely percentage of sales loss by MB Austin if a new South Austin
dealer was established. According to his calculations, MB Austin’s share of the new sales in the
market would be 60 percent of what it was in 2017 and 2018 if the South Austin dealer had been

in business.?%

Mr. Stockton also testified regarding a profit contribution analysis he calculated for the
departments within MB Austin.?®* His calculations showed that, exclusive of fixed expenses and
inclusive of semi-fixed expenses, the profit contribution per new and used vehicle sold or leased
was $5,661 and $2,375, respectively. Per $1,000 dollars of service sales and parts sales, the

contribution was $280 and $170, respectively.?® The total profit contribution per department was

289 Tt at 946.

290 This number of registrations of 4785 was an “aspirational number” based on the market share MB captures in the
Southern Region in each product segment. The market share was then applied to actual registrations in the Austin
AOR and compared on a segment-by-segment basis to determine the number of registrations that would occur in the
Austin AOR if MB’s performance in the Austin AOR was exactly like its performance in the Southern Region. Tr. at
949.
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exposed to the potential new dealership and represented the potential impact on MB Austin, he
said.?®® In terms of market expansion from the new dealership, if the market expanded five or six
percent, and MB Austin was predicted to lose approximately 39 percent, then he concluded that
MB Austin would lose about 36 percent of the calculated profit contribution.?®” For the new car
sales department, Mr. Stockton expected losses of between $1 and $1.5 million. For the used
vehicle department, he expected losses of approximately $200,000. The parts and service

departments would lose approximately $750,000.2%8

On cross-examination, Mr. Stockton agreed that an additional dealership would offer
additional choice and increased proximity to consumers, particularly those who live in
South Austin. The additional dealership would also introduce the potential for increased price
competition. And he agreed that MB Austin was financially stable and has experienced rapidly
increasing profitability. MB Austin sells more used cars than new cars, which Mr. Stockton agreed
was a successful business strategy for MB Austin.?®® In fact, MB Austin was probably doing better
in the pre-owned department than other dealers in Texas. He testified that MB Austin was also
doing better in its fixed operations—parts and service—than would be implied through his
regression-based proximity advantage.®®® Given the construction of the new facility, which
includes more service bays, Mr. Stockton expected MB Austin’s service department to be even
more profitable. Mr. Stockton also conceded that having a new MB dealer in South Austin might
alter the competition between MB and BMW, which BMW was currently “winning” by outpacing
MB in registrations in South Austin. He further agreed that the third MB dealer would increase

MB’s market share in the Austin area.3!
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Mr. Stockton conceded that in his analysis he rounded up elasticity of 0.1237 for the
variable portion of the semi-variable expenses for new vehicles to .25 because, by convention, he
does not use semi-variable ratios of less than 25 percent.®? He did not explain this rounding in the
narrative of his report.3® He also conceded on cross-examination that the regression analysis from
which he drew the elasticity of 0.1237 was not statistically significant.2®* The expense elasticity
Mr. Stockton calculated for the semi-variable expenses for parts and service was 147 percent, but
he used 50 percent in his analysis.>® Although in his report, he had stated that the additional dealer
would likely have cannibalized in excess of 20 percent, and possibly as high as 30 percent, of
MB Austin’s new vehicle profit contribution based on 2017-18 conditions, he conceded that he
did not provide a schedule or discussion in his report supporting this conclusion.®® Many of the

numbers in his report were not explained or backed up by schedules or tabulations.3%

E. Opinions of Dr. Hatch

Dr. Hatch is a director at Applied Economics Consulting Group.3% Dr. Hatch focuses on

patent infringement and trade secrets disputes.3®® The purpose of Dr. Hatch’s testimony was to

assess Mr. Farhat’s impact analysis and offer his opinions with respect to gross loss and in-sells.?1

This case was Dr. Hatch’s first analysis of the economic impact of adding a car dealership to a

manufacturer’s dealer network.3!?
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Dr. Hatch concluded that the methodology used by Mr. Farhat was unreliable in terms of
his measurement of gross loss and his analysis of the in-sells that represent opportunity in the
market for MB dealers within the AOR.3'? He further opined that Mr. Farhat conducted no analysis
on in-sell and merely quoted the number of in-sells in the market for 2018, which was 281, and
added that to his impact analysis number.3® According to Dr. Hatch, Mr. Farhat posits that it is

feasible for MB to eliminate in-sells entirely.3'*

Dr. Hatch disagreed with Mr. Farhat’s method of dividing the Austin AOR by ZIP code,
stating that by considering the national vehicle registration benchmark to be the standard for each
ZIP code submarket, Mr. Farhat could have artificially created gross loss.*® According to
Dr. Hatch, variation across ZIP codes should be expected based on where MB dealers are relative
to their competitors, and that variation will produce gross loss or increase gross loss each time the
market is subdivided.?!® In Dr. Hatch’s opinion, the average of 70 registrations per ZIP code was
not a large enough sample “to get an actual result that’s even remotely close to the expected result
in every single instance where you’re measuring it.”’3!” For this reason, Dr. Hatch also opined that
using a benchmark drawn from a larger market cannot reliably measure performance in submarkets
the size of ZIP codes.3'® He testified that Mr. Farhat should have analyzed whether the range of
market shares within the Austin AOR is out of line with the range seen nationally.'® Dr. Hatch
opined that Mr. Farhat’s methodology would inflate gross loss even more at the neighborhood

level 320 Dr. Hatch believes Mr. Farhat’s gross loss estimate overstated the available untapped
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market potential in the Austin AOR.3?! He stated that Mr. Farhat’s methodology does not account
for factors such as location of existing dealers or personal relationships that lead to sales.®?? He
also stated that there is no economic or statistical rationale for using ZIP codes to subdivide the
market for purposes of calculating gross loss.®?® He stated that Mr. Farhat should compare the
entire Austin AOR to his chosen benchmark, rather than dividing it into smaller subsections.3%
Further, Dr. Hatch testified that Mr. Farhat’s analysis did not account for locational factors such
as proximity of other luxury dealers.®?® According to Dr. Hatch, Mr. Farhat’s gross loss calculation

would not be altered by putting a new dealership right next to an existing one.32

Dr. Hatch testified that the addition of the new dealership would not capture most of the
sales made by competing brands in Austin because it would not be increasing convenience to many
of the ZIP codes.®?’ He further stated that net loss is more reasonable than gross loss in estimating
lost opportunity.3?® In his opinion, gross loss lends itself to inflating underperformance whereas
net loss suggests actual underperformance.®?® However, he also stated that using net loss can
overstate lost opportunity.®3® Moreover, he stated that the large net loss in 2018 was in the
MB Austin AOI; specifically, the Georgetown AQOI had 78 in net loss, the proposed South Austin
AOI had 141 in net loss, and the MB Austin AOI had 203 in net loss.33!
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Dr. Hatch calculated competition faced by MB Austin by adding up the percentage of
market share captured by other luxury dealers such as Audi, Acura, and BMW in the area
surrounding MB Austin.®*? He did the same for MB Georgetown and the proposed South Austin
dealership. According to Dr. Hatch, MB Austin faces significantly higher competition from other
luxury brands than both MB Georgetown and the proposed South Austin dealership.3*® He further
found that MB Austin’s 2018 registration effectiveness of 79.1 percent is expected given the
degree of competition it faces.** According to Dr. Hatch’s methodology, the proposed
South Austin dealership would have similar registration effectiveness to MB Georgetown
(86.5 percent) because the two dealerships would face similar levels of competition from other
luxury brands.>® He stated that sales in the MB Austin AOI would also go up because the south
location would be convenient to many of those customers.33® Specifically, Dr. Hatch predicts that
the MB Austin AOI will close about 50 percent of the gap between its current market share and
the national benchmark through the addition of the South Austin dealership.®®’ He further predicts
that MB Georgetown’s AOI will experience 15 additional sales, MB Austin’s AOI will experience
100 new sales, and South Austin’s AOI will experience 100 new sales if the new dealership is
added.®® Accordingly, his opinion is that 195 vehicles is the realistically achievable untapped
market opportunity for the South Austin dealership and that 160 vehicles is the realistically
achievable lost opportunity for MB in the Austin AOR.33 Dr. Hatch stated that sales made by the
proposed dealership in excess of approximately 250 vehicles would be made at the expense of

MB Austin and MB Georgetown, with most of those sales coming from MB Austin due to

332 Ty at 1187-90; Ex. P-7 at 36.
333 Tr. at 1189-90.

334 Ty at 1191

335 Tr.at 1192; Ex. P-7 at 14.
336 Ty at1193.

337 Tr.at 1193.

338 Ty at1194.

339 7. at 1194.
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proximity.3#° Dr. Hatch testified that Mr. Farhat’s projections of sales of 500-700 units by the new

dealership is not realistically achievable and exceed the opportunity in the market.34

Dr. Hatch also criticized Mr. Farhat’s methodology because his impact analysis was not
based on geography, but his sales forecast was based on geography.®*? Dr. Hatch testified that
Mr. Farhat’s sales forecast methodology recognizes that geographical proximity has a large effect
on which dealership in the Austin AOR will win a sale for the MB brand, and he agrees with
Mr. Farhat’s methodology in that regard.®*® However, he disagrees with Mr. Farhat’s in-sell
determination because it inflates the untapped market potential for MB vehicles.®** He stated that
Mr. Farhat does not do an analysis; rather, Mr. Farhat says that the in-sells are 281, and he
considers that amount to be lost opportunity for MB without analyzing why the addition of one
more dealer would lead to zero in-sells.3*® According to Dr. Hatch, every market has some number
of in-sells.3*® Dr. Hatch noted that Mr. Farhat testified that the addition of a new dealership would
not end all in-sell in the Austin AOR, but he did not address why in-sell occurs in his expert
report.3*” Therefore, according to Dr. Hatch, Mr. Farhat’s opinion on in-sell is unreliable.®*® In
Dr. Hatch’s opinion, a new dealership will not reduce a significant amount of in-sell that occurs
for reasons of loyalty or price-shopping.3*® He further opined that availability of specific inventory

would be the most significant impact of a new dealership on in-sell; however, he predicted that it

340 Ty at 1196-97.

341 T, at 1213-14.

342 Ty at1217.

343 Tr.at 1197.

344 Ty at 1197-98; Ex. P-7 at 2.
345 7r.at 1198.

346 Ty at1198.

347 Tr. at 1199.

348 Ty_at 1200.

349 Ty at 1201-03.
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would not be a very large impact.>*® Dr. Hatch estimated that the new dealership would reduce

in-sells by 55 based on his judgment rather than a specific calculation.®!

V. ARGUMENTS AND ANALYSIS OF STATUTORY FACTORS

A. Adequacy of Representation

To show good cause to add a new dealer point in South Austin, Applicant and MBUSA

must address whether MB vehicles are being adequately represented as to sales and service.>*2

MB Austin contends that its dealership is adequately representing MB and is well-situated
to adequately represent MB in the future. MB Austin asserts that by adding a third point, MBUSA
seeks to have more dealerships in Austin than its competitors and that the Austin market will not
support three MB dealerships. MB Austin’s expert, Dr. Hatch, testified that if the proposed
dealership existed in 2018, only about 160-195 additional registrations would have been
captured.®® Mr. Stockton testified that if a third MB dealership had been operating in 2017 and
2018, it would have captured 242 total registrations from competing brands for both years.>>*
MB Austin asserts that this shortfall is based in part on MB Austin’s inability to obtain mid- and
large-sized SUVs from MBUSA. MBUSA'’s expert witness Mr. Farhat found that 474 registrations
were not captured by MB in 2018; however, MB Austin asserts that Mr. Farhat’s analysis was
unreliable and that such a shortfall does not justify a finding of inadequate representation of the
MB brand in Austin. MB Austin further asserts that no evidence established when the registration
shortfall for MB might be sufficient to support another MB dealership without taking sales from
existing MB dealers. According to MB Austin, Mr. Farhat’s analysis showed that 2.5 MB dealers

are needed in the Austin market rather than three.

350 7r, at 1203-04.

351 Ty at 1204.

352 Tex. Occ. Code § 2301.652(a)(1).
353 Ty, at 1194.

354 Tr. at 931, 954; Ex. P-1 at 64.
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MBUSA asserts that nationwide, MB sales exceed those of its primary competitors (BMW,
Lexus, and Audi); however, MB vehicle registrations have lagged behind its competitors’
registrations in the Austin AOI.3% Moreover, MB has underperformed compared to its competitors
in terms of sales volume and registration effectiveness since 2012.3°° MB Austin’s AOI ranks tenth
out of the ten Market 12 dealers in registration effectiveness.>>’ MB as a brand has fallen further
behind in 2018 and 2019 since BMW opened its South Austin dealership in 2018.3% During that
time, MB Austin registered 330 vehicles in its AOI, compared to 925 by BMW, 912 by Lexus, and
665 by Audi.** As of June 2019, year-to-day, MB was being outsold by its primary competitors,
particularly in lower-priced entry-level luxury vehicles, such as the C-Class sedan and GLC SUV
segments (MB sold 48 C-Class vehicles, versus 148 for BMW, 209 for Lexus, and 83 for Audi).*®°
Mr. Hardeman testified that MB Austin would rather sell higher-end vehicles because of the higher
profit margins;3! MBUSA’s position is that such an approach is not effective in meeting MB’s
competition. In the Southern Region as of September 2019, MB outsold BMW by 2,700 vehicles,
but MB trails BMW nationwide by 5,000 units (almost 500 of which are in the Austin AOI).%6?
Accordingly, MB is underperforming in the Austin AOI compared to its regional and national

performance.

MBUSA'’s expert Mr. Farhat found that MB is not adequately represented in the
Austin AOR. Based on the national registration benchmark, the expectation for MB vehicle
registrations in 2018 was 2,006, but there were only 1,581 registrations, for a shortfall of 425 in
the Austin AOR.3®3 MBUSA also asserts that MB Austin’s witness Dr. Hatch found that MB had

355 Tr. at 265, 1081-82.

356 Ty at 1081-82.

357 Tr. at 1081.

358 Ty at 1082.

39 v at 1087-88.

360 Ty at 1090, 1092-93; Ex. P-23.
361 Ty at 1396.

362 Ty at 1088-89.

363 Tr. at 452-53; Ex. 1-65 at 40-41.
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a net loss of 422 vehicles.*®* MB’s registration effectiveness in the Austin AOR was 78.8 percent,
with 100 percent representing “average” registration effectiveness.®®® Additionally, the proposed
South Austin AOI was the fourth-worst in registration effectiveness under the national standard
and the third-worst under the Texas standard.*®® MB Austin was 61.6 percent sales effective in
2015, 71.1 percent in 2017, and 62.8 percent in 2018.%%" According to Mr. Farhat, the Austin
market consistently performs below average, whether under the national or Texas average.
Mr. Farhat also determined that in order for MB to achieve the same “share of franchises” in Austin
as it has nationally, it needs three dealerships in the Austin area.*®® MBUSA disputes MB Austin’s
argument that it is unable to capture more registrations due to lack of supply of certain vehicles
because that lack of supply affected dealers nationwide and therefore does not explain why MB

Austin would fall below national benchmarks.36°

The ALJs find that the evidence established that MB is not adequately represented in terms
of vehicle sales in the Austin AOl and AOR. MB is being outsold by its competitors in Austin and
lags further behind its competitors in Austin than it does in Texas, the Southern Region, and
nationally. MB Austin’s assertion that it lags behind in sales due to supply issues is not compelling;
such issues impact dealers nationwide, and no evidence suggested that MB Austin is
disproportionally affected. Moreover, MB’s registration effectiveness is consistently below
100 percent (which represents average performance) in both the Austin AOR and MB Austin’s
AOl.

MB Austin further asserts that MB is adequately represented in terms of service because

MB Austin is capturing all of the realistically achievable service opportunity in its AOI. According

364 Ty at 1224; Ex. P-7 at 12.
365 Ty at 453; Ex. 1-65 at 40.
366 Ty at 443-45; Ex. 1-65.
367 Tr. at 472-75.

368 Tt at 478-80; Ex. I-65 at 57. Specifically, Mr. Farhat testified that to meet national franchise share, MB needs
2.8 dealers in the Austin AOR, and to meet its Texas franchise share, it needs 2.7 dealers. Tr. at 479-80.

369 Ty at 1341-42, 1095-96, 1110.
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to MB Austin, it has achieved higher SOI scores than the national, regional, and area benchmarks.
MB Austin disputes MBUSA’s assertion that MB Georgetown performs most of the service work
in MB Austin’s AOI because MB Austin’s service department is larger, MB Georgetown has low
service volume, and MB Austin provides service to customers living near the MB Georgetown
dealership.3® MB Austin is currently building a new parking garage that includes additional
service bays to expand its service department, and it contends that that addition will help it continue

to adequately represent MB in terms of service in the future.

MBUSA argues that MB Austin is not adequately capturing the lost service opportunity in
its AOI. According to MBUSA, MB Austin’s AOI was below every benchmark (national, regional,
area, market, market tier) as of December 2018.3"* As of December 2018, approximately
12,400 MB vehicles were registered in the AOI, and 4,615 of those vehicles had not been serviced
by an MB dealer within the past 13 months. MBUSA asserts that lost service has a value of almost
$5.7 million. Of the 7,900 vehicles that were service, MB Austin serviced about 43 percent of
them, and 20 percent were serviced by other MB dealers.®"?> Although MB Austin is currently
building additional service bays, it is currently at capacity in its service department, and its
customers experience longer-than-average wait times for service other than oil changes.®”®
MB Austin asserted that these wait times are the responsibility of MBUSA, because software fixes
and parts are not timely available. However, MBUSA contends that such problems would not be
unique to MB Austin and do not adequately explain its higher-than-average wait times.
Additionally, the new service bays will not solve MB Austin’s problem retaining service
technicians, which has also led to longer wait times. MBUSA also asserts that MB Austin’s
location is inconvenient to many of its customers, which also contributes to inadequate service
representation.3’* MBUSA disputes MB Austin’s assertion that younger vehicle owners prefer to

take their vehicles to be serviced at independent providers because the testimony does not support

370 7y, at 1396, 1447, 1449, 1510-11.
371 Ex. 1-26.

372 Tr, at 856-57, 882-83; Ex. 1-26.
373 Ty at 862-64, 1454.

374 Ty at 870-72, 903-04.
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such an assertion; rather, the testimony is that those owners must be going to independent providers
since they are not being serviced by dealers.®”> Additionally, lack of available parts and software
updates would equally affect independent providers and dealerships, so those challenges would

not explain a lack of service representation by MB Austin.

The ALJs find that, although MB Austin performs better in terms of service than sales, MB
is not adequately represented on service in the Austin AOI. A significant number of MB vehicles
in the Austin AOI are serviced by independent service providers rather than dealers, which leaves
millions of dollars in service lost to MB. MB Austin’s claim that it loses service due to lack of
parts and software fixes from MB is not persuasive, as such issues would impact service providers
nationwide and would not have a disparate impact on MB Austin. The construction of more service
bays by MB Austin may help alleviate the service wait times and potentially increase the number
of vehicles MB Austin can service, but no evidence was presented to suggest that the impact will

be so large that the lost service opportunity will be significantly reduced.

MB Austin contends that its facilities adequately represent the MB brand and that the
relevant standard is “adequate” representation, not “optimal” or “superior” representation.>’®
MB Austin asserts that its dealership facilities are compliant, and compliance is all that is

necessary to meet the adequacy standard.

MBUSA acknowledges that MB Austin is at least minimally compliant with the MB brand
image requirements but asserts that minimal compliance is not sufficient to compete with, for
example, MB Georgetown and the new South Austin BMW dealership.3”” Additionally,
MB Austin’s service bays are not air conditioned, whereas competitor dealerships have air

conditioning, which could contribute to MB Austin’s difficulty in retaining service technicians.

875 Tr. at 855, 859, 1517-18.
376 MB Austin Response and Closing Brief at 29.
377 Tr. at 625.
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MBUSA also argues that MB Austin’s location is no longer a desirable part of town for a luxury

car dealership.®"®

The ALJs agree that for purposes of adequately representing the MB brand, minimal
compliance with brand standards is not necessarily competitive. Although the fact that MB Austin
is minimally compliant neither weighs for or against addition of a new dealership in itself, MB
Austin’s lack of competitiveness in terms of its facilities may limit MB Austin’s ability to

adequately represent the brand in Austin’s highly competitive luxury vehicle market.

MB Austin concedes that establishing the new dealership in South Austin would increase
customer convenience but argues that an increase in customer convenience is not desirable when
the market potential is not sufficient to support the new dealership without harming the existing
dealers. The ALJs address this argument in the section below on harm to MB Austin.

In its argument, MBUSA puts a great deal of emphasis on Mr. Hardeman’s July 2018 letter
requesting that MBUSA award MB Austin with the South Austin point in a different location and
on his statement that he desired to open an additional location in southwest Austin, asserting that
his statements show that MB Austin agrees that a third dealership is necessary.>’® MB Austin
counters that Mr. Hardeman made the request not because he felt that a third location was
necessary but because if MBUSA was intent on adding a third point, he wished to be the dealer
rather than face competition. Additionally, MB Austin’s witnesses testified that the southwest
Austin location could be an additional service/repair shop or showroom, rather than a full
dealership. Accordingly, the ALJs do not put as much weight on Mr. Hardeman’s statements as

MBUSA urges.

Taking into account the evidence on the growth of the Austin market, in terms of population
and in terms of high-income households, and the evidence of MB Austin’s below-average sales

effectiveness, the preponderance of the evidence shows MB Austin is not adequately representing

378 Tr. at 623-24.
379 Tr at 1012-13: Ex. 1-43.
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the MB brand in terms of sales. Additionally, registration effectiveness is worse in South Austin,
where the new dealership will be located. MB Austin is performing better in terms of service, but
the evidence shows the Austin market contains ample service opportunity to support an additional
dealership; thus, significant service opportunity is being lost to MB. Moreover, MB Austin’s
service customers have long wait times due to its service department being at capacity.
Additionally, the evidence established that the Austin market has supported at least a dozen new
dealerships from competing luxury brands in the past few years; thus, MBUSA’s competitors are
increasing their market share in the Austin market while MBUSA market share has fallen.
Accordingly, this factor weighs in favor of the new dealership.

B. MB Austin’s Substantial Compliance with the Dealer’s Franchise

The second statutory factor examines whether MB Austin is in substantial compliance with
its franchise agreement with MBUSA 38 “Substantial compliance” is a doctrine of contract law
that “excuses contractual deviations or deficiencies which do not severely impair the purpose

underlying the contractual provision.”%8!

MB Austin asserts that it is in substantial compliance with its franchise agreement and
states that MBUSA has not sent any franchise noncompliance or cure notices concerning any sales
performance contractual obligations.®® MBUSA recently renewed MB Austin’s franchise
agreement and approved MB Austin’s parent company’s purchase of the San Juan MB dealership
in May 2019.%8 MBUSA asserts that MB Austin has breached its dealer agreement sales obligation
to be 100 percent sales effective in its AOl. MB Austin contends that MBUSA did not prove that
a failure to achieve 100 percent sales effectiveness is a breach of MB Austin’s franchise agreement

because MBUSA did not introduce MB Austin’s franchise agreement into evidence, and because

380 Tex. Occ. Code § 2301.652(a)(2).

381 Burtch v. Burtch, 972 S.W.2d 882, 889 (Tex. App.—Austin 1998, no pet.); RCID Motors, Inc. v. Huffines Dodge
Plano, LP, SOAH Docket No. 608-10-5694.LIC, Proposal for Decision at 31 (April 2, 2012).

382 Tr at 1287.

383 Citing Hudiberg Chevrolet, Inc. v. Frontier GMC, Inc., et al., Proceeding No. 193, Hearing Report at 33-34
(Oct. 30, 1980).
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no MBUSA witness testified that 100 percent sales effectiveness was an obligation of the franchise
agreement or that MB Austin’s failure to achieve 100 percent sales effectiveness was a breach of
the agreement. MB Austin asserts that the Final Order in Westside Motors, Inc. v. Smith-Neilson
Dodge supports its assertion. Westside states that a protestant’s “failure to achieve [minimum sales
requirements] during its first ten months of operations as a Dodge dealer cannot be considered to
be a material breach of its franchise agreement, and most certainly not a breach of the type
contemplated by Section 4.06(c) of the Code.”*®* Westside is a proposal for decision from 1979,
and MB Austin did not brief whether the relevant Code section in effect at that time is the same or
similar to the statutory language in effect today. Moreover, MB Austin has been a dealer for
decades, not just ten months, as was the case with the protestant in Westside. Therefore, the ALJs

do not give much weight to that case in analyzing this statutory factor.

MB Austin also argues that it ranked 24th out of 117 MB dealers in the Southern Region
and had the highest new vehicle sales volume in Market 12 as of year-to-date September 2019.38
MB Austin asserts that it is achieving acceptable sales levels because it has received dealer bonuses

for achieving 80 percent sales effectiveness.3%

MBUSA relies on Burns Motors, Inc. v. Payne Edinburgh LLC for the proposition that
failure to achieve 100 percent sales effectiveness (referred to as minimum sales requirement, or
MSR, in that case) is a failure to comply with the franchise agreement and a substantial and
material breach that significantly impairs the purpose of the franchise requirement.3” MBUSA
asserts that MB Austin has failed to comply with its dealer agreement sales obligation. MB Austin
achieved 61.6 percent sales effectiveness in 2014, increasing to 71.1 percent in 2017, and
decreasing to 62.8 percent in 2018.%8 As of September 2019, MB Austin had about 75 percent

384 Westside Motors, Inc. v. Smith-Neilson Dodge, Proceeding No. 140, Hearing Report at 51 (February 20, 1979).
385 Tr. at 1310-11; Ex. P-22.
386 Ty_at 1680.

387 Burns Motors, Inc. V. Payne Edinburgh LLC, MVD Docket No. 16-0028, Proposal for Decision at 64
(June 14, 2018).

388 Ty at 472-76: Ex. 1-65 at 54-5.
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sales effectiveness.®® MBUSA further argues that although the franchise agreement is not in
evidence, the testimony supports its contention that MB Austin is out of compliance with the
agreement.®®° It also argues that MB Austin did not refute the testimony by introducing the

franchise agreement itself and, therefore, the issue is undisputed.

MB Austin disputes MBUSA’s reliance on Burns Motors because in that case, the franchise
agreement was in evidence and it was undisputed that the protesting dealer was required to meet
100 percent of its minimum sales requirement.3%! Additionally, the manufacturer in that case had
frequently raised and corresponded with the protesting dealer about the need to meet that

requirement, unlike this case.3%?

The ALJs find that MBUSA failed to prove that MB Austin is not in substantial compliance
with its franchise agreement. The franchise agreement was not introduced into evidence. The
testimony cited by MBUSA to support its assertion that MB Austin is not complying with its
franchise agreement discusses sales effectiveness and states that 100 percent sales effectiveness
must be achieved in order to be compliant, but neither witness explains where that “requirement”
comes from. Therefore, the ALJs have no way of determining whether MB Austin breached its
franchise or dealer agreement. Although MB Austin has failed year after year to achieve
100 percent sales effectiveness, it is not clear from the record that such failure constitutes a lack
of compliance with its obligations to MBUSA. In Burns Motors, which MBUSA relies upon to
support its arguments, the parties did not dispute that the protesting dealer had failed to meet its
contractual obligations and the contract itself was in evidence. Here, however, the parties dispute
whether MB Austin met is contractual obligations in this case, and the contract is not in evidence.
MBUSA’s argument that the issue is undisputed because MB Austin did not introduce the
franchise agreement into evidence to refute MBUSA’s witnesses’ testimony is misplaced;

MBUSA and the Applicant have the burden of proof. The ALJs find that they did not meet their

389 Ty at 594, 1098-99.

390 Ty at 296-300, 1076, 1080.
3% Burns Motors, PFD at 64.
392 Burns Motors, PFD at 65-66.
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burden of proof on this issue. Accordingly, in this case, this factor does not weigh in favor or

against granting the Application.

C. Desirability of a Competitive Marketplace

The third statutory factor requires consideration of “the desirability of a competitive
marketplace.”% The parties agree that the establishment of a new dealership increases price
competition both within and between brands. Having an additional dealer in the market provides
choice to consumers, particularly on pricing, allowing consumers to “cross-shop” (shop the price

for a given model or type of vehicle between brands at multiple dealerships).>%*

The parties agree that the Austin luxury-vehicle market is “hypercompetitive.”3% However,
MB Austin disputes that the addition of the new dealership will result in lower prices for consumers
because MB Austin already faces price competition from other luxury brand dealerships.
Additionally, MB Austin argues that MBUSA failed to prove that enough realistically achievable
lost opportunity exists in the market to support the new dealership without harming MB Austin;
therefore, competition will not increase “in a healthy way.”3% MB Austin asserts that the proposed
South Austin location is not near MB brand buyers and that fewer MB sales are made in that area
because “the demographics there are less desirable for buying luxury vehicles;”*® rather, those

buyers live closer to MB Austin’s location.

MB Austin asserts that MBUSA should have required Applicant to submit a dealer
application, including a business plan, a balance sheet, a breakeven analysis, and other financial
projections. MB Austin contends that in order to show that the proposed dealership will further

healthy competition, reliable proof of the proposed dealership’s estimated revenues and expenses

393 Tex. Occ. Code § 2301.652(3)(3).

394 Tr.at 1015, 1240, 1598, 1601.

3% MBUSA Opening Brief at 17; MB Austin Response and Closing Brief at 36.
3% MB Austin Response and Closing Brief at 37.

397 MB Austin Response and Closing Brief at 38.

Back to AGENDA



Board Meeting eBook April 1, 2021 74

SOAH DOCKET NO. 608-19-2065.LIC PROPOSAL FOR DECISION PAGE 60

are required.>® MB Austin asserts that, if Applicant sells primarily entry-level A- and C-Class
vehicles, it will be selling most of its new vehicles at a loss. According to MB Austin, MBUSA
and Applicant are expecting MB Austin to subsidize the new dealership until sometime in the

future when the Austin market has grown enough to support all three dealerships.

According to MBUSA, healthy competition means increased intra- and inter-brand
competition, resulting in more competitive prices and enhanced customer purchase and service
experience and satisfaction. A competitive Austin marketplace would also have an additional,
convenient location near the brand’s competitors to enhance cross-shopping, and in a
high-population area with a large number of qualified households in terms of income and age.3®°
Additionally, MBUSA asserts that healthy competition is achieved with modern facilities that
provide more and better selection of the manufacturer’s products, increasing inventory in the
market.*®® MBUSA points to other cases where it contends the Board of the Texas Department of
Motor Vehicles looked at a brand’s low registration rates in the geographic areas at issue and at
the protestant’s high gross profits, especially the average profit per new unit sold, in determining
whether there was a need for increased intra-brand competition for consumers.*® Additionally,
MBUSA asserts that a new Austin dealership will increase consumer choice and brand advertising.
According to MBUSA, the proposed South Austin site will meet the requirements necessary to
increase competition because it is an underrepresented area for the brand, it has recent and
projected population growth, and it includes a large distribution of higher-income households.*%?
Commercial and residential development is booming, and the location is convenient for

customers.*%3

398 MB Austin cites to the Texas Finance Code and savings and loan association cases for this contention. See
MB Austin Response and Closing Brief at FN 44.

399 Citing RCJD, PFD at 36-37, Final Order at 6; Rockwall Imports v. The Allee Corp., SOAH Docket
No. 601-09-1276.LIC, Final Order at 11 (Jan. 23, 2012); Bayway Auto Sales, Inc v. Sonic Houston V LP, SOAH
Docket No. 608-10-2958.LIC, Final Order at 12-13 (July 14, 2011).

400 Citing GKG Motors, Inc. v. Cantwell Fielder, Ltd, et al., SOAH Docket No. 05-0016.LIC, Proposal for Decision
at 66 (April 26, 2007).

401 Citing Rockwall, Final Order at 11; RCJD, PFD at 36.
402 Tr at 489-92; Ex. 1-65 at 80-81.
403 T at 79-81, 1236.
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MBUSA argues that Applicant has a history of increasing market competition to
consumers’ benefit, as he did in turning around the Wilsonville market. Applicant markets to and
attracts entry-level luxury customers, while MB Austin does not market to those customers.*®
However, MB’s competitors are marketing to this demographic and outselling MB in entry-level

segments.*%

MB Austin has had higher than average gross profit on sales of new vehicles, charging
more for vehicles than its peers on an average per unit basis.**® In 2018, MB Austin increased its
gross profit on finance, insurance, and service contract products sold with new vehicles.*%’
Accordingly, MBUSA argues, MB Austin can easily adjust its business strategy to meet additional

competition and capture untapped opportunity in the market.*%

MBUSA disputes MB Austin’s assertion that Applicant will sell most of its new vehicles
at a loss, arguing that assertion is not supported by the evidence. Further, MBUSA points to
Applicant’s success with MB Wilsonville and other dealerships to support its ability to make a
profit and create a successful dealership in South Austin. Further, MBUSA argues that there is
sufficient lost opportunity in the market to support a new dealership without the existing
dealerships needing to “subsidize” it. As Mr. Newcomb testified, MBUSA would not add a dealer

if it would take away sales from existing dealers.*%®

Neither party disputes the desirability for a competitive marketplace. The ALJs find that

the evidence demonstrated establishment of the new South Austin dealership will increase

404 Ty at 59-60, 62; 1372, 1396.
405 Tt at 1090; Ex. P-23.

408 Ty at 770-72; Ex. 1-69 at 80-81.
407 Ty at 772; Ex. 1-69 at 82-83.

408 Citing Austin Chevrolet, Inc. v. Motor Vehicle Board and DMV of Tex. Dept. of Transp., 212 S.W.3d 425, 434
(Tex. App.—Austin 2006, pet. denied).

409 Ty 4t 301.
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advertising for the MB brand, expand the availability of inventory in the market, improve customer
access to the MB brand, make service more convenient for customers, and result in more choice
and competitive pricing for consumers. As discussed in Section V.A. above (addressing adequacy
of representation), sufficient lost opportunity exists in the Austin market to support a new
dealership without causing harm to the existing dealerships. The proposed site in South Austin is
in a growing part of the city where MB is poorly represented, it is convenient to consumers, and it
is located near other luxury vehicle dealers, such as the new BMW dealership. Moreover, the new
BMW dealership has experienced over 100 percent sales effectiveness, despite MB Austin’s claim
that the area does not have the demographics to support a luxury dealership. Further, the evidence
established that Applicant has a track record of operating successful dealerships and working well
with other MB dealers, rather than “cannibalizing” sales from them. MB Austin did not show why
it is necessary or required for Applicant to have submitted business plans into evidence in order to
establish that adding the new dealership will promote competition in the marketplace. Further, the
evidence established that MB Austin is a highly profitable dealership that is in good position for
competing in the market. Accordingly, opening the new dealership will promote healthy

competition in the marketplace, and this factor weighs in favor of opening the new dealership.

D. Harm to Protesting Franchised Dealer

Next, the parties must address whether a new point in South Austin will cause harm to
MB Austin. 1

MB Austin asserts that, under Landmark Chevrolet, an existing dealer is not required to
sacrifice its profits to the proposed dealership if the amount of realistically achievable lost
opportunity in the relevant market is less than the number of new units the proposed dealership
must sell in order to break even.**! While there was insufficient evidence of untapped opportunity

in the market to support an additional dealership in that case, the Landmark Chevrolet PFD

410 Tex. Occ. Code § 2301.652(a)(4).

41l Citing Landmark Chevrolet Corp. v. General Motors Corp., Chevrolet Motor Division, Docket No. 02-0002 LIC,
Proposal for Decision at 30-31, 35.
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nonetheless notes that it is acceptable for an existing dealership to experience some lost profits
when a new dealership is established.*'> MB Austin also relies on several other cases in which
courts found insufficient evidence of untapped market opportunity, or found that a new dealer
would have to take sales from existing dealers in order to make profits, thus harming the existing
dealers. MB Austin asserts that its experts’ opinions established that there is insufficient,
realistically-achievable lost opportunity in the Austin market to support a third dealership. The
ALJs do not agree. Ample evidence of the untapped market opportunity was presented by
MBUSA. Vehicles registrations lost to competitors and in-sell in the Austin market provide
sufficient opportunity to sustain a new dealership, especially considering that Austin will likely
experience continued growth in the years between now and when the dealership would be built

and operating on a day-to-day basis.

MBUSA contends that the appropriate standard of harm to MB Austin is “whether the
establishment will cause so much harm . . . as to cause the failure of the dealership or at least
reduce the existing dealer’s profitability to such extent that it could not properly serve the
public.”*!3 Further, an existing dealer is not necessarily harmed because it must share the market
with a new dealership, even if it experiences profit loss after expansion of the dealer network.**
According to MBUSA, where sales and service opportunities exist in the market, as in this case,
only profit loss that causes the dealer to shutter its doors or to be unable to serve the public would
weigh in favor of the protestant on this factor. MBUSA asserts that there is lost opportunity in the
Austin market and that it would be detrimental to MBUSA to add a new dealer that could only

profit by capturing sales from existing dealers.**®

MB Austin claims that in every case in the United States in which a new MB dealership

was added, the existing dealerships lost sales.*!® Taking that as true, if the standard is that existing

412 | andmark Chevrolet, Proposal for Decision at 30-31.
413 Citing RCJD, PFD at 41 (internal citations omitted).
414 Austin Chevrolet, Inc., 212 S.W.3d at 434.

15 Tr. at 300-01.

416 Ex. p-1at13.
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dealers should experience no degree of lost sales for a new dealership, no new MB dealerships
could ever be established in the United States. Thus, MB Austin’s standard is unreasonable and
only proves the point that some degree of loss to existing dealers has been found to be acceptable

and to not constitute “harm” for purposes of this statutory factor.

MB Austin asserts again under this factor that Applicant’s “breakeven number” is critical
to establish that MB Austin will not be harmed by the establishment of the new dealership.*!’
According to MB Austin, the market for entry-level luxury vehicles is insufficient to support the
new dealership, ranging from 114 entry-level retail registrations lost to competitors in the
Austin AOR to only 37 entry-level registrations lost to competing brands in the proposed
South Austin AOI as of May 2019.4'8 MB Austin argues that MBUSA did not adequately address
how the lost opportunity in the market will support the planning volume of 916 vehicles that

MBUSA assigned to the proposed dealership.*°

MBUSA asserts that the planning volume estimated for the South Austin dealership of 916
is for the year 2023, thus a projection accounting for growth in the Austin area that is not an

unreasonable estimate.*?°

The ALJs find that MB Austin did not show why Applicant’s “breakeven number” is
necessary to show that MB Austin will not be harmed when the evidence established that sufficient
opportunity exists in the market to sustain the proposed dealership. Moreover, the planning volume
for 916 vehicles is merely a projection, and no evidence suggested that the new dealership must

sell that many vehicles in order to be profitable or to break even.

Mr. Hardeman testified anecdotally that when MB Georgetown relocated from Temple in

2004, new vehicle sales dropped 35 percent within 90 days, and MB Austin’s total profits dropped

417 MB Austin Response and Closing Brief at 50.
M8 Ex. 1-68 at 5-7.

M9 Ex. 1-42.

420 Ex. 1-42.
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45 percent, from $2 million to $1.1 million.*?! According to Mr. Hardeman, it took four or five
years for MB Austin’s profits to return to 2004 levels.*?? Mr. Hardeman believes that eventually
MB Austin will lose service business to the new dealership.*”® The ALJs do not find this
information to be persuasive on whether MB Austin will be harmed by the addition of a dealership
at this point. MB Georgetown relocated 16 years ago; the Austin economy and the luxury vehicle

market has changed significantly in that time period.

MB Austin asserts that Mr. Farhat’s gross-loss numbers are unreliable based on Dr. Hatch’s
testimony regarding the “fatal flaw” of applying the gross loss concept at the ZIP code level.*?* In
its brief, MB Austin reiterates Dr. Hatch’s criticisms of Mr. Farhat as set forth above in the
summary of his testimony. In sum, MB Austin asserts that it is unrealistic to assume, as Mr. Farhat
does, that every ZIP code in the Austin AOR should be at 100 percent registration effectiveness
regardless of location or demographics. While MB Austin acknowledges that the Board found
Mr. Farhat’s gross-loss methodology appropriate in RCIJD Motors, it argues that the flaws in the
gross-loss methodology were not critical in that case because far more registration losses were
present in the market than the applicant projected to sell.*”® Further, MB Austin asserts that,
assuming Mr. Farhat’s methodology is valid, his gross-loss number is inflated and unreliable
because he made no determination of the normal or expected level of gross loss present in the
Austin AOR or the amount of gross loss that would remain if the proposed dealership were

established. According to MB Austin, gross loss will always exist, even when MB’s registration

effectiveness is greater than 100 percent.*%°

MB Austin also criticizes Mr. Farhat for making no determination of the normal or

expected level of in-sell in the Austin AOR or the amount of in-sell that would remain if the

421 Ty at 1289-90, 1294.
422 Ty at 1289, 1295.
423 Ty at 1289.

424 MB Austin Response and Closing Brief at 53.
425 RCJD, Final Order at 6-7.

426 Ty at 1160-61.
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proposed dealership were established. MB Austin contrasts his testimony in this case, in which he
did not state that the rate of in-sell in Austin was high, with that in Burns Motors, where he stated
that the in-sell into the protesting dealer’s locality was unusually high.*?” Additionally, according
to MB Austin, Mr. Farhat both assumed that all 281 units of in-sell were available to the new
dealership and that in-sell will not be reduced to zero.*?® MB Austin asserts that no more than
250 units of lost opportunity are available for capture in the Austin AOR, which is far less than

the sales projected by the proposed dealership.*?°

MBUSA'’s witnesses testified that they do not expect MB Austin to experience any lost
sales due to the lack of registrations in the South Austin AOI and level of in-sell of entry-level
vehicles that the new dealership will focus on.**° Mr. Farhat calculated the sales opportunity in the
Austin AOR that would have been available to the new dealership had it existed in 2018. He also
calculated what the new dealer might have sold in the area based on selling patterns of the existing
dealerships. His analysis did not account for projected growth in the Austin area. Mr. Farhat found
a total lost opportunity of 755 sales (474 units of gross loss and 281 units of in-sell).**! According
to MBUSA, it is inappropriate to net out gross loss by the units in the ZIP codes that exceed the
national benchmark, as Dr. Hatch suggests, because it is not reasonable to expect ZIP codes that
are already above average to decline when sales are made in the deficient ZIP codes, but it is
reasonable to expect below-average areas to increase to 100 percent registration effectiveness.**?
MBUSA contends that Dr. Hatch’s methodology of calculating net loss at the AOI level obscures
specific areas that are underperforming. According to MBUSA, most luxury brands examine
markets at the ZIP code level.**3 Moreover, MBUSA asserts that although Dr. Hatch criticized

Mr. Farhat’s use of ZIP codes to calculated gross loss, Dr. Hatch’s estimate of 422 units of gross

427 Burns Motors, PFD at 62.

428 Ty at 1198, 1206, 1601.

429 Tt at 1215; Ex. P-7 at 4.

430 Ty at 300-01, 1078.

431 Ty at 504-06, 578-79; Ex. 1-65 at 42, 96-98.
432 Ty at 505.

433 Tt at 1594.
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loss is not far from Mr. Farhat’s calculation of 474.%* Additionally, MBUSA asserts that the
distribution of loss in an AOR is not random, as Dr. Hatch suggests; rather, calculating loss by ZIP
code takes into account the actual registrations in that area as well as demographics and locational
issues to show where losses are occurring. Mr. Farhat’s analysis revealed that MB is experiencing

loss due to the new South Austin BMW dealership.**®

MBUSA further criticizes Dr. Hatch’s approach for reducing his estimated 425 units of net
loss to 195 based on differing degrees of competition in each Austin AOI as “not well developed,”
“novel,” “not utilized in automotive dealer network planning,” and something that is not accepted
in the industry.*® Moreover, when Mr. Farhat applied Dr. Hatch’s approach to the new BMW
dealership, it was not predictive and underestimated registration effectiveness by 12.1 to

26.4 percentage points.*’

Mr. Farhat determined, based on the sales patterns of MB Austin and MB Georgetown,
that the new dealership would sell from 500-700 new vehicles.*® MBUSA asserts that because
this range is below the total lost opportunity of 755 units, the new dealership need not take any
sales from the existing dealers.**® When Mr. Farhat tested his model against recent additions of
MBUSA dealers in Dallas and Houston, he found that MB increased its registration effectiveness
in those cities. He also found that although some of the closest existing dealerships lost some sales,
they likely would have lost more sales to competitors had the new dealerships not opened.*4
MBUSA also argues that the addition of the new BMW dealership in South Austin positively

434 Ex.p-7at12.

435 Ty at 1595-97.

436 Ty at 1608; Ex. 1-68 at 3.

437 Ty atEx. 1-68 at 14.

438 Ty at 508-09, 576-77; Ex. 1-65 at 15.

439 Ty at507.

440 T at 513-16, Ex. 1-65 at 16, 105-10, 117.
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impacted the brand by increasing registration effectiveness to over 100 percent without

cannibalizing sales from the existing BMW dealer.*#

Mr. Stockton estimated that the new dealership would likely result in MB Austin losing
from 20 to 30 percent of its annual new vehicle sales, which would reduce profits by approximately
$1 million to $1.5 million per year.**? Further, Mr. Stockton estimated that MB Austin’s preowned
department would suffer a loss of $200,000 in profits and that its parts and service department

would suffer a loss of approximately $750,000 in profits per year.*43

According to MBUSA, Mr. Stockton’s estimates of 20 to 30 percent loss to MB Austin as
a result of the new dealership is faulty. It does not account for economic and population growth in
Austin. Additionally, Mr. Farhat demonstrated that Mr. Stockton’s gravity model exaggerates
predicted impact on existing dealers when applied to real world examples of other markets with
recently established new dealerships.*** According to Mr. Farhat’s application of the model, it
overstates impact to existing dealerships by 30 to 40 percent.**® Further, Mr. Stockton admitted
that his gravity model did not accurately capture MB Austin’s performance in its fixed
operations.**® Moreover, Mr. Stockton’s report consists of a 17-page narrative with almost
300 pages of exhibits.**” Many of the calculations in the exhibits are presented without explanation
or support, either in the report or his testimony. Similarly, many of his estimates are not supported

by calculations.**® Mr. Stockton’s calculation of loss that aligned with Ms. Heinemann’s was

441 T at 1610-11; Ex. 1-67 at 14-15.

442 T, at 997; Ex. P-1 at 234, Ex. I-70 at 48.
443 Ty at 997-98, 1000.

444 Tr. at 1625-26; Ex. 1-67 at 26.

445 Tt at 1625-26; Ex. I-67 at 26.

446 1. at 1019.

447 Ex. p-1.

448 Ty at 1051-56.
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disregarded in his report, and he instead focused on a statistically non-significant result that he

doubled from 12.37 percent to 25 percent.*4°

The ALJs are also not persuaded by Mr. Stockton’s and Dr. Hatch’s projections and
analyses. Mr. Stockton’s projections are based on non-statistically significant results that are
doubled, though he says he merely rounded up.**® Neither Mr. Stockton nor Dr. Hatch used
methodologies that have been accepted by the automotive industry or the Board, and their chosen
methodologies are not improvements upon the accepted methodologies used by Ms. Heinemann
and Mr. Farhat. Rather, the methodologies employed by Mr. Stockton and Dr. Hatch do not hold

up when tested in real-world examples of new dealership establishments.

MB Austin contends that there is no lost service opportunity in the Austin AOR, especially
given the MB brand’s product and supply problems and decline in market share and gross sales.
Therefore, it asserts, the new dealership can only be profitable by taking service business from
MB Austin.

MBUSA asserts that millions of dollars of lost service opportunity will be available to the
new dealership without needing to take any service business from MB Austin.**! The percentage
of MB vehicles serviced by MB dealers in the Austin AOI was below the metro average as well
as other benchmarks.**? Further, Mr. Hardeman testified that he expects MB Austin to keep its
service business if the new dealership opens.**3 Additionally, Mr. Hoefl testified that there is more

service work than MB Austin can currently handle.*>*

449 Ty at 1039-41.

450 T, at 1039-42; Ex. P-1 at 244.
451 Exs. P-25 through P-28.

452 Ty at 867-70, 899-900; EX. I-25.
453 Ty. at 1393-95.

454 Tr.at 899-901, 904.
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The ALJs find that sufficient lost service opportunity exists in the market to support a new
dealership. The amount of untapped service opportunity is significant, regardless of MB Austin’s
performance related to service. Moreover, MB Austin simply did not support its assertions that
there is no lost service opportunity or that the only way the new dealership could be profitable is

to take service work away from MB Austin.

MB Austin claims that it is profitable because of its ability to hit MBUSA’s sales and
service performance goals and to obtain incentive payments. According to MB Austin, it had an
operating profit of $667,011 in 2018 and collected $4.7 million in incentives for meeting sales and
service performance targets.*>> MB Austin asserts that although Mr. Stockton and Ms. Heinemann
reviewed the impact on MB Austin’s cost structure if losses were to occur, they did not look at the

impact of lost sales on MB Austin’s ability to obtain incentives from MBUSA.

MBUSA disputes MB Austin’s contention that it may not qualify for MB incentive
payments if the new dealership takes vehicle sales and service business from it. No evidence was
presented to show that MB Austin will not qualify for incentive payments if the new dealership
opens. MBUSA asserts that MB Austin conflates incentives paid on every new vehicle sale with
bonuses tied to achieving a certain volume of new vehicle sales. MBUSA contends that bonuses
are generally earned by activities other than new vehicle sales, by meeting other standards; by
meeting those standards, MBUSA pays the incentive as a percentage of the price on every new
vehicle sold.**® According to MBUSA, the only bonus related to new vehicle sales is tied to scores
such as sales effectiveness, which represented 14 percent of the 2017 incentives, and MB Austin
was already performing poorly on that score.*®” MBUSA contends that the addition of the new
South Austin AOI will allow MB Austin to become more sales-effective by making its AOI

smaller, thus increasing the changes that it would do well on this bonus measure.

455 Ex 1-69 at 51-52.
456 Ty at810-11.
457 Ex P-19 at 2.

Back to AGENDA



Board Meeting eBook April 1, 2021 85

SOAH DOCKET NO. 608-19-2065.LIC PROPOSAL FOR DECISION PAGE 71

The ALJs do not find MB Austin’s argument regarding incentive payments to be
persuasive. As noted by MBUSA, no evidence suggested that MB Austin would not qualify for
incentive payments if the new dealership opens or even if MB Austin lost some sales or service to

the new dealership.

MB Austin argues that the addition of the South Austin AOI will cause MB Austin to lose
its competitive and convenience advantage in approximately six high-income ZIP codes where it
currently makes a significant portion of its sales. MB Austin argues that the evidence established
that those ZIP codes constitute 799 retail registrations that will be transferred to the proposed

dealership.*®

MBUSA contends that MB Austin is so profitable and financially successful, it can
withstand competition from an additional dealer. Every year since 2015, MB Austin’s net profit
has exceeded the benchmark composite groups analyzed by Ms. Heinemann.**®* MB Austin has no
long-term debt;*° it had a cash position of $4.6 million, a net cash position of nearly 600 percent,
and working capital of 200 percent of what MBUSA requires for a healthy dealership;*®* its net
profit for 2018 exceeded its total net fixed assets after depreciation ($5.6 million versus a little
under $4 million);**2 MB Austin’s return on equity is very high and far exceeds the average of the

composite groups.*

According to MBUSA, MB Austin’s profitability is not dependent on its volume of new
vehicle sales. Specifically, in 2018, MB Austin’s profit increased from $4.7 million to $5.6 million,

but it sold 16 percent fewer new vehicles.** MB Austin generates a higher amount of revenues

458 Ex. P-47 at 1243.

459 Ty at 739-42; Ex. 1-69 at 74-75.
460 T at 730-32; Ex. I-14 at 1.

461 Ty at734; Ex. I-14at 1.

462 T, at 734-35; Ex. I-14 at 1.

463 Ty at 747-49; Ex. 1-69 at 77.
464 Tr. at 750-51; Ex. 1-69 at 74.
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from its fixed operations (service, parts, and body shop departments) than the benchmark groups,
and the profit margins in fixed operations are much higher than those in the new or used vehicle
departments.*®® Additionally, MB Austin’s net profit in its fixed operations exceeds all of its fixed
expenses by 1.72 times, which is more than the composite groups.*®® Mr. Stockton agreed that
MB Austin performs better in fixed operations than other dealers and better than his proximity
models would suggest; he theorized this could be because its location is convenient for customers
commuting to Austin from outlying areas to drop off their vehicles for service, or because its fixed
operations department is well-run.*¢” MBUSA also asserts that MB Austin is in a better financial
position than most dealerships because fixed operations are more recession-proof than vehicles
sales: if customers are not buying new cars, then they will need to have their old cars serviced.*6®
Additionally, because its net profit from fixed operations fully covers its fixed expenses,

MB Austin has more flexibility in its new and used vehicles departments.*®°

MB Austin also has a large used vehicle department with higher gross profit per unit sold
than the benchmark groups.*’® Mr. Stockton agreed that MB Austin is likely performing better in
its used vehicle department than other dealers in Texas.*’* Additionally, in 2018, MB Austin made
a higher profit on its finance, insurance, and service contract products with its new car sales while
maintaining its higher-than-average gross profits on new vehicles, as compared to the benchmark

groups.*™

465 Ty at 752-57; 1-69 at 88.

466 Ty at 757-61, 818-19; Ex. 1-69 at 90-92, 96.
467 Tr. at 1019-20.

468 Ty at 761.

469 Ty at 763-65.

470 Ty at 753, 765-68; Ex. 1-69 at 86-87.

471 Tr. at 1016-19; Ex. P-1 at 231.

472 Tr, at 753-54, 769-70; Ex. 1-69 at 80-81. MBUSA acknowledged that the 2018 increase may have been due to
MB Austin’s affiliated entity, Continental Auto Leasing, having provided those products to MB Austin’s customers
in the past. However, Continental Auto Leasing went out of business, so those profits may have moved from that
entity to MB Austin in 2018. Tr. at 772-74; Ex. 1-69 at 80, 82.
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MBUSA asserts that the sales and service opportunity in the Austin AOR will allow for
the new dealership to succeed without any measurable losses to MB Austin. However, MBUSA
contends that if MB Austin does lose some new vehicle sales or service profit, MB Austin is so
diversified in its operations that it will maintain its higher-than-average overall profitability.
Additionally, MB Austin is in a good position to compete on price with a new dealer, and price
competition benefits consumers. Mr. Hardeman testified that MB Austin is in a good position to
compete with new dealerships, that it will likely not go out of business if the new dealership opens,
and that it will continue to sell new and used vehicles if the new dealership opens.*”® He further
acknowledged that MB Austin may capture service business from customers who buy vehicles
from the new dealership.*”* Further, Mr. Swickard testified that he intends to sell to entry-level
vehicle customers, which are not the focus of MB Austin’s sales.*”> MBUSA also asserts that
carving the South Austin AOI out of the Austin AOR would mean that MB Austin would have
higher sales effectiveness in its AOI.#"

The ALJs find that sufficient opportunity in sales and service exist in the Austin market to
support the new dealership without impacting MB Austin. Ms. Heinemann’s forensic analysis,
taking as true Mr. Stockton’s loss estimates, found that MB Austin’s diversification and
profitability will allow it to compete effectively with a new dealership. MB Austin’s arguments
regarding potential losses were not supported by the record or relied upon expert testimony and
reports that the ALJs find unpersuasive. Therefore, the ALJs conclude that MB Austin will suffer
little or no harm from the addition of the new sales point in South Austin and is likely to enjoy
some benefits from the addition. Accordingly, this criterion weighs in favor of granting

Applicant’s application.

473 Tr. at 1383-84.
474 Ty at 1384.
475 Ty at 100.
476 .
Tr. at 475-76; Ex. 1-65 at 54.
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E. The Public Interest

In demonstrating good cause for approval of an application, an applicant must show that
approval of the application is in the public interest.”’

MB Austin cites to past PFDs to support its assertion that unprofitable dealerships are not
in the public interest.*”® According to MB Austin, reliable proof of the proposed dealership’s
estimated revenues and expenses as well as reliable proof that the market can support a new
dealership are required.*’® MB Austin also asserts that without an analysis of the number of new
vehicles the proposed dealership must sell to break even, harm to the protesting dealer cannot be
assessed for purposes of determining the public interest. According to MB Austin, a large volume
of entry-level sales is not realistically available to the proposed dealership; therefore, such sales
will be taken from MB Austin and MB Georgetown. MB Austin asserts that the only way the new

dealership will be profitable is if it takes sales from MB Austin.

MBUSA disputes MB Austin’s reliance on the Lee Trevino PFD, which was issued in 1984.
That PFD discussed the profitability of the existing dealerships rather than the proposed
dealership.*®® MBUSA also disputes MB Austin’s claim that the new dealership will not be
profitable until some point in the future as there was no evidence to support such a claim. The
ALlJs agree with MBUSA’s reading of Lee Trevino. That PFD did not discuss requiring proof of
the proposed dealership’s estimated revenues and expenses; rather, it discussed the profitability of
the existing dealerships. Additionally, MB Austin’s assertion that a “large volume” of entry-level
sales are not realistically available is vague and not supported by the evidence in the record. Rather,
the evidence shows that sufficient lost opportunity, including that of entry-level sales (which

MB Austin does not focus on) are available to support the proposed dealership.

477 Tex. Occ. Code § 2301.652(3)(5).

478 Citing A.C. Collins Ford, Proposal for Decision at 22; Lee Trevino Ford v. Payton Ford Sales, Inc., Docket No.
302, Proposal for Decision at 29 (Jan. 30, 1984).

479 MB Austin cites to Lee Trevino Ford, PFD at 29, 33, for this proposition. However, that PFD does not discuss the
need for reliable proof of the proposed dealership’s estimated revenues and expenses.

480 | ge Trevino, PFD at 29.
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MBUSA contends that, as discussed above in the factor regarding increasing competition
in the marketplace, the addition of the new dealership would benefit the public due to better prices
and more convenience. In addition, the public would benefit from job creation from the
construction and operation of the dealership, the new tax base created by the sales tax paid on the
additional vehicles and parts sales, and the collateral benefits throughout the community. MBUSA
also cites to Applicant’s track record of good performance with MB and its proven ability to build

and manage successful dealerships.

Dr. Nivin projected that construction of the dealership would create 141 full-time jobs with
wages and benefits, with a combined direct and indirect impact of $9.4 million in labor income
and a $12.9 million addition to the Austin gross regional product.** Construction would generate
an additional $2.4 million in tax and fee revenues to various federal, state, and local agencies.*®2
When the dealership is operating, it will support 376 full-time equivalent positions for the
dealership and indirect businesses, with total earned income of $21.6 million per year; the
dealership is expected to contribute $66.4 million annually to Austin’s gross regional product, with
additional annual output to the local economy of about $150.4 million.*8® Dr. Nivin testified that
the addition of the dealership will be “an economic positive” that “generates tax dollars, generates
employment, generates income, [and] generates economic activity beyond the dealership.”*8*

According to MBUSA, these benefits will promote public interest.

MB Austin’s assertion that the new dealership can only be profitable by taking sales from
MB Austin is unfounded. As discussed above, the Austin market is sufficient to support a new MB
dealership without taking sales from the existing dealers. Further, it is in the public interest to have
a new dealership stimulating competition in the marketplace, raising brand awareness, promoting

price competition, increasing consumer convenience, and enhancing customer service. In addition,

481 Ty at 192-94; Ex. I-71 at 34.
482 Tr.at 193-4; Ex. I-71 at 34.
483 Ty at 195; Ex. I-71 at 37-39.
484 Tr. at 197.
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the Austin community will benefit from the additional jobs and revenue that the new dealership
will create. Accordingly, the ALJs find that the addition of the South Austin dealership will be in
the public interest, and this factor weighs in favor of MBUSA and Applicant.

F. Harm to Applicant

The next statutory factor to be considered in determining good cause for establishing a

dealership is whether denial would result in “harm to the applicant.”®

Applicant has invested $7 million in purchasing the land for the proposed dealership as
well as a significant amount of money on consultants and preliminary architectural renderings.*%
Applicant financed the purchase of the land, so it is paying interest every month on the mortgage.*®’
However, it may be able to recoup the investment if it were to sell the property if the Application

is not approved.

MB Austin concedes that Applicant has borrowed funds to acquire the proposed site and
paid fees for attorneys and architects. However, MB Austin contends that Applicant will be able
to recoup all costs and fees incurred in this matter by selling the proposed location. According to
MB Austin, Applicant failed to show that it will suffer any appreciable harm if its application is
denied.

As the parties with the ultimate burden of establishing good cause for granting the
Application, MBUSA and Applicant bear the burden of showing that Applicant will be harmed if
the Application is denied.*® Here, they have shown that Applicant might lose some unspecified
portion of the total purchase price of the property if the Application is denied; however, Applicant

may recoup all of the funds expended in acquiring the land or make even a profit. MBUSA and

485 Tex. Occ. Code § 2301.652(a)(6).
486 Tr. at 82, 86, 108-10.

487 Ty at 110.

488 Tex. Occ. Code § 2301.652(a).
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Applicant have also shown that Applicant has incurred some costs and expenses in pursuit of the
Application, though they are largely unspecified and entirely unquantified. This evidence is simply
too speculative to establish meaningful harm to Applicant.*®® The ALJs conclude that this factor

neither weighs in favor of nor against granting the Application.

G. Projections of Economic Conditions, Financial Expectations, and the Market

The final statutory factor requires the parties to address “reasonably foreseeable projections
of economic conditions, financial expectations, and the market for new motor vehicles in the

relevant market area.”*%

The evidence established that Austin has grown significantly over the last decade and its
overall population is projected to continue growing in the future. Austin is expected to continue
seeing: growth of increases in higher income per household; growth in GDP and, correspondingly,
overall income in the economy; growth higher employment and lower unemployment, due in large
part to the diversification of the economy and addition of higher-income jobs; and strong growth
in income and wages. The evidence further established that Austin will continue to grow despite
possible recessions and that Austin’s economy will recover more quickly than other economies if
a recession does occur. Austin has experienced gains in luxury vehicle sales since at least 2014,
indicating that the market can support an additional MB dealership.

MB Austin concedes that the current and foreseeable projections for economic conditions
and market for new vehicles in the Austin market are positive. However, it disputes that the
proposed dealership will be profitable. It also contends that sales of the MB brand have been
declining nationally and in Texas, at least in part due to MBUSA’s ongoing product and parts

supply issues.

489 see Nat. Gas Pipeline Co. of Am. v. Justiss, 397 S.W.3d 150, 155 (Tex. 2012) (property owner’s testimony on
damages must be based on more than intrinsic or speculative value of the property); McCoy v. Waller Group, LLC,
05-10-01479-CV, 2012 WL 1470147, at *2 (Tex. App.—Dallas Apr. 26, 2012, no pet.) (party’s conclusory and
speculative testimony was legally and factually insufficient to show any damages).

490 Tex. Occ. Code § 2301.652(3)(7).
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Extensive evidence was presented regarding the current and projected economic growth
and diversification and population growth in the Austin market. The evidence established that
growth is particularly significant in higher-income households. Therefore, Austin has and will
continue to have a large base of luxury vehicles customers. Austin’s per capita GDP has grown
more strongly, and at a faster rate, than its population.*®* The evidence also established that the
Austin economy’s diversification and strength positions it to recover quickly from a recession.*%?

Additionally, Austin has low unemployment rates, and the city has been able to absorb its increased
population and employ people at higher-than-average incomes.*%

Luxury vehicles sales in Austin have risen steadily since at least 2014.4%* MBUSA asserts
that the decision to open a new dealership is a long-term decision.*®® It is also confident that
Applicant can achieve success in Austin similar to what it has achieved in other areas, such as
Wilsonville. MBUSA contends that competitive registrations in the South Austin AOI have
increased between 2018 and 2019 by 3 percent, further supporting the need for an additional
dealership in that area.

Although MB Austin disputes that a new dealership will be profitable, it does not dispute
the economic strength of the Austin market. The evidence shows that the Austin economy has
historically been strong, has experienced significant growth, and has experienced an increase in
the number of potential luxury vehicle buyers for several years. The evidence further established
that Austin has historically suffered less and recovered more quickly from nationwide recessions.
Therefore, it is likely that the Austin economy will continue growing in the long-term and is
well-positioned to recover from a recession. Accordingly, this factor weighs in favor of MBUSA
and Applicant.

491 Tt at 168-69; Ex. I-71 at 13.

492 Ty at 169-71, 173-76, 183-84; Ex. I-71 at 15-16.
493 T, at 172.

494 Ty at 1634-35; Ex. 1-67 at 41-42, 43-46.

495 Tr. at 250-51.

Back to AGENDA



Board Meeting eBook April 1, 2021 93

SOAH DOCKET NO. 608-19-2065.LIC PROPOSAL FOR DECISION PAGE 79

VI. CONCLUSION

Considering all of the statutory factors discussed above, the ALJs find that Applicant and
MBUSA have met the burden of demonstrating good cause for the establishment of the proposed
Mercedes dealership in Austin, Texas. Accordingly, the ALJs recommend that the Application be

approved.
VII. FINDINGS OF FACT

Procedural Background

1. OnJuly 27, 2018, Swickard Austin, LLC d/b/a Mercedes-Benz of South Austin (Swickard
or Applicant) filed a Franchised New Motor Dealer’s License Application (Application)
with the Texas Department of Motor Vehicles, Motor Vehicle Division (Division) for a
license to operate a new Mercedes-Benz (MB) dealership in Austin, Texas.

2. The new dealership would be located at 10900 South IH-35, Austin, Texas.

3. Continental Imports, Inc. d/b/a Mercedes-Benz of Austin (MB Austin), which owns an
existing MB dealership in Austin, Texas, filed a protest with the Division on
September 21, 2018.

4. On January 17, 2019, the Division referred the case to the State Office of Administrative
Hearings (SOAH) for a contested case hearing, and issued a Notice of Hearing to the
parties.

5. On March 22, 2019, the Administrative Law Judges (ALJs) issued Order No. 4, setting the
prehearing schedule and hearing date.

6. The Notice of Hearing and Order No. 4 contained a statement of the time, place, and nature
of the hearing; a statement of the legal authority and jurisdiction under which the hearing
was to be held; a reference to the particular sections of the statutes and rules involved; and
a short, plain statement of the factual matters asserted or an attachment that incorporated
by reference the factual matters asserted in the complaint or petition filed with the state
agency.

7. Mercedes-Benz USA, LLC (MBUSA), the exclusive distributor of MB vehicles in the
United States, joined the case as an intervenor aligned with Applicant.

8. The hearing on the merits was held November 12-15 and 19-22, 2019, before ALJs
Beth Bierman and Stephanie Frazee. At the hearing, MB Austin was represented by its
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10.

counsel, William R. Crocker, Leon Komkov, and J. Bruce Bennett; Applicant was
represented by its counsel, Jason Allen and Nicholas A. Bader; and MBUSA was
represented by its counsel, Lloyd E. Ferguson, Steven M. Kelso, and Gwen J. Young.

The parties filed post-hearing briefs. On March 31, 2020, the ALJs denied MBUSA’s
motion to strike MB Austin’s filing of proposed findings of fact and conclusions of law,
but granted MBUSA’s motion to allow it to file proposed findings and conclusions, which
were filed April 17, 2020. By Order No. 13, the record was to have closed April 17, 2020.

Starting on April 13, 2020, MB Austin filed several motions requesting official notice of
COVID-19 pandemic-related governmental orders and requesting abatement of this case
due to the change in economic conditions. The motions were opposed by MBUSA and
Swickard. In Order No. 14, issued May 6, 2020, the ALJs granted the request to take
official notice of pandemic-related orders issued by Governor Abbott, Mayor Adler, and
Travis and Williamson County Judges, denied the request to take official notice of other
documents, and denied the motion to abate. The record in this case closed with the issuance
of Order No. 14 on May 6, 2020. In Order No. 15, issued July 1, 2020, the ALJs granted
the requests to take official notice of additional pandemic-related orders issued by the
Texas Governor, but denied MB Austin’s motion to reopen the record or to abate this case.

MB Austin

11.

12.

13.

14.

15.

16.

17.

18.

MB Austin has been an authorized MB dealer since 1978.

Bryan Hardeman, through his corporation, purchased MB Austin with his then-business
partner and now owns it with his family. Mr. Hardeman has been the sole dealer-principal
of MB Austin since the purchase.

In about 1987, MB Austin moved to its current location at 6757 Airport Boulevard in
Austin, Texas, which is in central Austin.

Approximately 13 years ago, James McGuane became MB Austin’s General Manager and
has handled its day-to-day operations.

Since May 2019, Mr. Hardeman has also been the owner and dealer-principal of
MB San Juan in the Rio Grande Valley, Texas.

Continental Imports, Inc. also owns a Honda dealership and operates, or has operated, other
related businesses including Wholesale Parts Direct and Continental Collision Center, and
has operated in conjunction with Mr. Hardeman’s other entities such as Continental Auto
Leasing.

The Hardeman Family Joint Venture owns the MB Austin dealership property.

MB Austin is currently building a parking garage for inventory storage, wholesale parts
storage, service customer vehicle parking, employee parking, and additional service bays.
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19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

MB Austin is financially healthy, stable, and profitable, and has been so for many years.

Area of responsibility (AOR) is a term used by MBUSA to describe a region that is served
by the dealerships in that region. AORs are collections of areas of influence (AOls) that
are connected economically by things like retail shopping and commuting patterns. The
Austin AOR extends from Lexington, Texas, to the Highland Lakes area and from south
of Temple to approximately Kyle, Texas.

AOI is the area surrounding a particular dealership. It is a geographic area defined by a
collection of contiguous ZIP codes around the location of a given dealer. ZIP codes are
assigned to a given dealer’s location by their proximity to the dealer by calculating the
closest dealer from the center of a given ZIP code by drive time or drive distance.

MBUSA uses a dealership’s AOR and AOI to measure the dealer’s sales and MB’s brand
performance.

Registration effectiveness is a term that refers to the number of MB registrations in a
geographic area. Registration effectiveness relates to the brand’s performance.

MBUSA measures service performance in its AOIs using the metric Service Opportunity
Index (SOI). SOI measures the total non-warranty service performed by any MB dealer for
the owners residing in an AOI with one-to-ten-year-old MB vehicles; it therefore measures
the service effectiveness of the MB brand, rather than an individual dealer’s performance,
within an AOI.

Sales effectiveness is a term representing the ratio of any individual dealership’s reported
sales of new MB vehicles to an expected number of sales based on the competitive
registrations in that dealer’s AOI. Sales effectiveness relates to a dealer’s performance.

In-sell refers to vehicles sold into an AOI or AOR by dealerships that are outside that AOI
or AOR.

Market 12 is a term used by MBUSA to refer to the region of the U.S. that includes Austin,
Texas.

Of the ten AOIs in Market 12, MB Austin’s AOI ranked last in registration effectiveness
as of June 2019.

With the proposed South Austin AOI removed, MB Austin’s AOI was the ninth-worst-
performing AOI in Texas for registration effectiveness under MBUSA’s national standard
and the eighth-worst under the Texas standard. The proposed South Austin AOI was the
fourth-worst under the national standard and the third-worst under the Texas standard.

MB Austin prefers to sell high-end vehicles rather than entry-level vehicles, such as
C-Class vehicles, because of the higher profit margins on the more expensive vehicles.
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31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

Entry-level models, such as the GCL SUV and C-Class sedan are first and second on the
list of vehicles that other MB dealers are selling into the Austin AOI. Specifically,
264 vehicles were sold into the Austin AOI, and 98 were sold by MB Austin to a location
outside its AOI year-to-date as of the June 2019 monthly dealer report.

Nationwide, MB trailed BMW by 5,000 vehicles sold as of June 2019. If the Austin AOI
vehicle deficit was removed, the national deficit would be cut by 20 percent.

Because sales objectives are lowered for underperforming dealerships, a dealer that is
meeting its sales objectives may still be performing inadequately.

MB Austin is minimally compliant with MBUSA’s brand standards regarding the design,
layout, and finishings at its dealership facility but has not upgraded its facilities to a level
that would be competitive with MB Georgetown’s updated facilities or the new BMW
dealership.

MB Austin’s location is near train tracks and lower-end businesses rather than a high-end
retail area, and its location leaves no room to expand other than building upward.

MBUSA'’s monthly SOI reports show the percentage of Serviced VINs in an AOI and the
number of MB vehicles in the AOI that were not serviced by an MB dealer (un-serviced
vehicles).

As of December 2018, of the nearly 12,400 MB vehicles registered in MB Austin’s AOI,
4,615 were not serviced within the previous 13 months by any MB dealer. MBUSA
estimates the dollar value of lost opportunity to MB dealers of almost $5.4 million.

Of the 7,900 serviced vehicles, MB Austin only serviced 43 percent, leaving 3,900
un-serviced vehicles in the Austin AOI.

MBUSA is concerned not just about the lost profit but in the loss of customer loyalty and
retention that comes from vehicles being serviced by other providers.

MBUSA wishes to attract and retain entry-level customers who are typically younger and
at the start of their careers because when such customers are retained, they will purchase
more expensive vehicles as time passes.

MBUSA views servicing vehicles as a way to maintain customer loyalty and has counseled
MB Austin on MBUSA’s advertising tools to increase Service business. However,
MB Austin has declined to take advantage of MBUSA’s advertising and marketing plans,
in part because MB Austin is at full service capacity and additional customers would
increase customer wait times.
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42.

43.

44,

45.

Austin

46.

47.

48.

49,

50.

51.

52.

MB Austin’s customers have wait times of 7-10 days or longer for services other than oil
changes.

MB Austin blames its service wait times on difficulties with software fixes and parts supply
from MBUSA. However, such issues affect service providers nationwide and are not
specific to MB Austin.

MB Austin’s service shop is not air conditioned and gets to 85 degrees or more in the
summer. MB Austin lost 15-20 percent of its service technicians during the summer of
20109.

Traffic patterns give MB Austin a good service location relative to daily commuters, and
MB Austin is near employment centers.

Market Study

Currently, MB Austin and Mercedes-Benz of Georgetown (MB Georgetown) are the only
MB dealerships in the Austin AOR. MB Georgetown is located at the northernmost edge
of the Austin AOR.

Since at least 2015, MB has underperformed in the Austin AOI in terms of both sales
volume and registration effectiveness compared to its three primary competitors: BMW,
Lexus, and Audi.

As of year-to-date in June 2019, the Austin AOI had only 458 total MB vehicles registered,
and 330 of those sales were MB Austin, compared to registrations of 925 BMWs,
912 Lexuses, and 665 Audis in the same time period.

MBUSA performs better nationally and regionally than it does in the Austin AOI. In
MBUSA'’s Southern Region, year-to-date as of September 2019, MB outsold BMW by
2,700 vehicles and only fell behind BMW nationally in 2019 by 5,000 units (500 of which
are in the Austin AOI).

Based on national registration data, the expectation for MB in 2018 in the Austin AOR was
2,006 vehicles registrations, but there were only 1,581. Statewide, MB only had a shortfall
of 300 vehicle registrations for Texas in 2018.

The MB brand has performed below average in the Austin market for at least the last five
years. MBUSA determined that a third dealership is needed in the Austin AOR to have the
same percent of competitive dealerships as it has in the other markets.

From 1978 until 2004 or 2005, when MB Georgetown relocated from Temple to the north
edge of the Austin metro market, MB Austin was the only dealer in the Austin market.
During that time, the population of Austin more than doubled from about 585,000 people
in 1980 to 1.25 million in 2000.
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53. From 2000 to 2017, the Austin population grew to approximately 2.1 million people.

54.  Population growth in Austin since 2011 has been very strong both as to total population
and population within the ages of 18-65 and has been stronger than other major Texas
metro areas from 2011-2018.

55.  Projections by the Texas Demographic Center predict that Austin will continue to have the
strongest population growth compared to other major metro areas in Texas through 2034.

56. Between 2001 and 2017, Austin’s gross domestic product (GDP) more than doubled from
$62 billion to $135 billion. That time period included the 2008 recession and subsequent
recovery.

S7. Austin’s GDP growth rate has averaged 5 percent since 2002, and averaged 6.4 percent
from 2010-2017. By contrast, the next-highest rate in a Texas metro area is San Antonio,
which has averaged 3.7 percent GDP growth since 2002. United States GDP growth has
averaged 2.5 to 3 percent each year.

58.  Austin’s per capita GDP has grown from $47,169 in 2001 to $65,839 in 2017.

59. Employment in Austin has grown from 387,000 jobs in 1990 to over one million in 2019,
for an average annual rate of 3.63 percent, which is a stronger rate of growth than any other
Texas metro area.

60. Unemployment rates since 1990 have averaged 4.2 percent annually in Austin, 5.8 percent
in Texas, and 5.9 percent in the U.S.

61. Austin’s economy has become more diversified over the past 30 years and has increased

the number of higher paying jobs, leading to higher household incomes and declines in the
number of lower household incomes. The highest growth in household incomes has been
in the highest income strata of $200,000 and above per household, which means greater
growth in the luxury car-buying population.

Addition of a New South Austin Point

62.

63.

64.

To keep up with increasing competition from other luxury brands, MBUSA continually
evaluates the U.S. on a market-by-market basis by looking at the performance of the brand
and each dealer, applying analytics to data such as registrations, demographics, and other
market-specific data.

Since 2001, MBUSA’s network has grown from 320 dealers to 384, covering 220-240 of
the U.S.’s approximately 800 markets.

During that same time period, MBUSA’s national sales of MB vehicles has more than
doubled, the number of exclusive MB dealerships has doubled, the MB vehicle product
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65.

66.

67.

68.

69.

70.
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74.

75.

line has broadened significantly and become more complex, and customer expectations
have increased and become more sophisticated.

MB dealers are selling twice the volume of vehicles as in 2001, and average dealer
throughput (the number of new vehicles sold per dealer) and the average number of
vehicles serviced per dealership have grown significantly.

Also since 2001, new luxury brands have been introduced in the market (Lexus, Acura,
Infiniti, and Hyundai’s Genesis brand as well as Land Rover and Audi), which have
increased competition in the market.

In order to meet competition, MBUSA desires to add a dealership in South Austin as part
of a larger planning and assessment process in connection with MBUSA’s parent company
Daimler’s worldwide MB 2020 program.

MB 2020 began in anticipation of Daimler’s planned large-scale introduction of new
vehicle models in segments in which it had never competed and large increases in volumes
of most existing models.

As part of an initiative referred to as MB 2020, MB’s parent company, Daimler, began
analyzing markets across the United States to determine where the brand needed to expand.

Daimler has developed and has introduced included new vehicles in the segments for entry-
level luxury sedans (like C- and A-Class sedans) and SUVs (like GLA and GLB SUVs).

The intent of entering these new vehicle segments was to attract younger, less affluent
buyers at a price point they could afford, and to gain their loyalty through having their
vehicles serviced at MB dealerships.

Entry-level luxury segments are becoming a more competitive part of the luxury
marketplace, and Daimler views it as important to have in place a dealer network that
supports the corporate goal of reaching and successfully conquesting entry-level luxury
buyers from other brands.

Daimler also desires to increase customer satisfaction and convenience by shortening
distances to MB dealerships and by increasing the capacity of the dealer network to satisfy
the service needs of customers.

MB’s goal is to achieve an optimal dealer network in the markets where it chooses to have
representation.

An optimal dealer network is one with the proper number of dealerships, dealerships in the
right location, and the best dealer partners representing the brand.
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MB identified the Austin market as one where MB was lagging behind its competitors in
terms of sales and customer convenience. MB has viewed Austin as subpar for years in
the context of Austin’s population growth, particularly of higher-income households.

In 2014, MBUSA'’s executive Network Review Committee (NRC) decided to add a dealer
in the Austin metro area. The NRC approved Berkshire Hathaway Automotive (Berkshire
Hathaway) as its candidate for the dealership.

In September 2016, MBUSA approved the candidate’s proposed site at 10900 South IH-35
due to the availability of land and appropriate zoning there, its close proximity to
MBUSA’s competitors (including BMW), proximity to a major highway, and being central
to the area of the most lost sales to its competitors. MBUSA gave notice to the existing
dealers of its planned establishment of a new dealer, and MB Austin protested.

The distribution of luxury vehicle registrations in the AOR has its highest density between
MB Austin and the proposed South Austin site.

Berkshire Hathaway ultimately withdrew when it was unable to obtain a dealership license
under Texas Occupations Code § 2301.476, which prohibited it from owning dealerships
in Texas because it was also a manufacturer of recreational vehicles.

On July 13, 2018, Mr. Hardeman sent a letter to MBUSA requesting to be the candidate
for a new dealership located in southwest Austin. MBUSA did not consider Mr. Hardeman
for the new point.

Jeff Swickard had expressed interest in a dealership in Austin to MBUSA’s then-CEO
Dietmar Exler in 2017. When Berkshire Hathaway withdrew, Mr. Exler proposed
Mr. Swickard as the candidate for the South Austin dealership.

In December 2017, The NRC approved Mr. Swickard as its candidate for the South Austin
dealership. Mr. Swickard entered into a letter of intent with MBUSA in April 2018, and
after reviewing various locations, he purchased Berkshire Hathaway’s property on
South IH-35.

In the South Austin AOI, existing luxury-brand owners must drive an average of 20.7 miles
to the nearest MB dealer, compared to 15.1 miles to a BMW dealer, 15.6 miles to an Acura
dealer, 15.8 miles to an Audi dealer, and 17.7 to a Lexus dealer.

The proposed new dealership has ready access and visibility from the 1-35 thoroughfare, is

next to a Volkswagen dealership, and has appropriate land area and zoning to accommodate
the dealership.

The new location would cover many of the areas where un-serviced MB vehicles are
located.
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Swickard Dealerships
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Applicant is an entity owned and operated by Mr. Swickard.

Mr. Swickard, through various other entities, owns and operates nine dealerships, three of
which are MB dealerships: Mercedes-Benz of Wilsonville (MB Wilsonville) in a suburb
of Portland, Oregon; Mercedes-Benz of Seattle, Washington; and Mercedes-Benz of
Atlanta South, Georgia.

Before becoming involved in car dealerships, Mr. Swickard worked in telecommunications
and owned his own telecommunications company.

Mr. Swickard lived in Austin from 2006 until 2011 or 2012.

After Mr. Swickard sold his telecommunications company, he purchased MB Wilsonville
in 2014.

Mr. Swickard was nominated by other MB dealers to represent them on the MBUSA
National Dealer Board in 2017 and has been elected by his national dealer peers to be the
Chair of the Board.

The MB Wilsonville facility exceeds MBUSA’s requirements in terms of high-end
amenities, fixtures, and finishes.

After Mr. Swickard purchased MB Wilsonville, he turned the Portland metro market
around from underperforming to number one in terms of registration effectiveness,
exceeding sales performance expectations, and ranking 28th of 384 dealers on key metrics.

Mr. Swickard hired the Ritz-Carlton Hotel Company to teach his employees about
hospitality.

A facility in South Austin similar to the Wilsonville dealership would improve the brand
image of MB in the Austin AOR.

Mr. Swickard’s MB dealerships focus on attracting entry-level customers in order to grow
business and gain new customers.

Mr. Swickard made efforts to make MB vehicles more affordable by selling cars that had
been used as loaner vehicles and other nearly-new vehicles that can be sold for less than
brand-new vehicles. Such sales have also allowed his dealerships to grow their service
departments, and that service is more profitable than sales of new cars.

Mr. Swickard intends to be personally involved in the dealership and to spend as much
time as he can in Austin.
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100.

101.

Mr. Swickard plans for the South Austin dealership to have air-conditioned service bays,
but the dealership will not have a body shop.

Mr. Swickard intends for the South Austin facility to be as well-designed as the new BMW
dealership located nearby.

Adequacy of Representation

102.
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Nationwide, MB sales exceed those of its primary competitors (BMW, Lexus, and Audi);
however, MB vehicle registrations have lagged behind its competitors in the Austin AOI.

MB has underperformed compared to its competitors in terms of sales volume and
registration effectiveness in the Austin AOI since 2012.

MB Austin’s AOI ranks tenth out of the 10 Market 12 dealers in registration effectiveness.

MB as a brand has fallen further behind in 2018 and 2019 since BMW opened its
South Austin dealership in 2018.

As of year-to-date in June 2019, MB Austin registered 330 vehicles in its AOI, compared
to 925 by BMW, 912 by Lexus, and 665 by Audi.

MB is being outsold by its primary competitors particularly in lower-priced entry-level

luxury vehicles, such as the C-Class sedan and GLC SUV segments (48 MB C-Class versus
148 for BMW, 209 for Lexus, and 83 for Audi).

MB Austin prefers to sell higher-end vehicles because of the higher profit margins.

Focusing on selling higher-end vehicles is not an effective approach to meet MB’s
competition in the Austin AOI.

In the Southern Region as of September 2019, MB outsold BMW by 2,700 vehicles and
trails BMW nationwide by 5,000 units (almost 500 of which are in the Austin AOI).

MB is underperforming in the Austin AOI compared to its regional and national
performance.

Based on national registration levels, the expected number of MB vehicle registrations in
the Austin AOI for 2018 was 2,006, but there were only 1,581 registrations, for a shortfall
of 425.

MB’s registration effectiveness in the Austin AOR was 78.8 percent, with 100 percent
representing “average” registration effectiveness.

MB Austin’s sales effectiveness has been below 100 percent since at least 2012.
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115. 100 percent sales effectiveness represents achieving average sales effectiveness.

116. MB Austin was at 75.6 percent registration effectiveness in 2018, and as of
September 2019, MB Austin was at 75 percent sales effectiveness.

117. MB Austin’s AOI ranked tenth out of the ten regional dealers’ AOIs in registration
effectiveness as of June 20109.

118. The proposed South Austin dealership AOI is the ninth lowest Texas AOI under the
national standard and the eighth lowest under the Texas standard, and it has the fourth
lowest registration effectiveness under the national standard and the third lowest under the
Texas standard.

119. MB Austin had 61.6 percent sales effectiveness in 2015, 71.1 percent in 2017, and 62.8
percent in 2018.

120. The Austin market consistently performs below average in terms of sales effectiveness,
whether compared to the national or Texas average.

121. Inorder for MB to achieve the same “share of franchises” compared to other luxury dealers
in Austin as it has nationally, it needs three dealerships in the Austin area.

122.  MB Austin is not adequately capturing the lost service opportunity in its AOI.

123.  MB Austin’s AOI was below every benchmark (national, regional, area, market, market
tier) as of December 2018 for service.

124.  Alack of supply of certain vehicles experienced by MB Austin affected dealers nationwide
and therefore does not explain why MB Austin would fall below national benchmarks.

125.  Although MB Austin is in the process of building additional service bays, it is currently at
capacity in its service department, and its customers experience longer-than-average wait
times for services other than oil changes.

126. MB Austin’s new service bays may not solve MB Austin’s problem retaining service
technicians, which has also led to longer wait times.

127.  MB Austin’s facility is minimally compliant with the MB brand requirements image, but
minimal compliance is not sufficient to compete with other facilities such as
MB Georgetown and the new South Austin BMW dealership.

128. MB Austin’s service bays are not air conditioned, whereas competitor dealerships have air
conditioning, which could contribute to MB Austin’s difficulty in retaining service
technicians.

129. MB Austin’s location is no longer a desirable part of town for a luxury car dealership.
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130. MB Austin is not adequately representing the MB brand in terms of sales. Accordingly,
this factor weighs in favor of the new dealership.

Substantial Compliance with Dealer Agreement

131. MBUSA has not sent any franchise noncompliance or cure notices concerning any sales
performance contractual obligations to MB Austin.

132. MBUSA recently renewed MB Austin’s franchise agreement and approved MB Austin’s
purchase of the San Juan MB dealership in May 2019.

133.  MB Austin has failed to achieve 100 percent sales effectiveness.

134. MB Austin has received dealer bonuses for achieving 80 percent sales effectiveness in the
past.

135. MB Austin achieved 61.6 percent sales effectiveness in 2014, increasing to 71.1 percent in
2017, and decreasing to 62.8 percent in 2018. As of September 2019, MB Austin had about
75 percent sales effectiveness.

136. The franchise agreement between MB Austin and MBUSA was not introduced into
evidence.

137. The evidence failed to establish that achieving 100 percent sales effectiveness is a
contractual requirement in the franchise agreement between MB Austin and MBUSA.

138.  This factor neither weighs for or against granting the application.
Desirability of Competitive Marketplace

139. The establishment of a new dealership increases price competition both within and between
brands.

140. Having an additional dealer in the market provides choice to consumers, particularly on
pricing, allowing consumers to cross-shop (shop the price for a given model or type of
vehicle between brands at multiple dealerships).

141.  The Austin luxury-vehicle market is extremely competitive.

142. MBUSA did not need to obtain a dealer application, business plan, balance sheet, break
even analysis, or other financial projections from Applicant in order to determine whether
the new dealership will further healthy competition.

143. Based on the untapped sales and service opportunity in the Austin AOR, Applicant can run
a successful dealership in Austin without being “subsidized” by the existing dealers.

Back to AGENDA



Board Meeting eBook April 1, 2021 105

SOAH DOCKET NO. 608-19-2065.LIC PROPOSAL FOR DECISION PAGE 91

144,

145.

146.

147.

148.

149.

150.

151.

152.

153.

154.

Healthy competition results in increased intra- and inter-brand competition; more
competitive prices; enhanced customer purchase and service experience and satisfaction.
Health competition also provides additional, convenient location(s) near the brand’s
competitors to enhance cross-shopping and convenience for consumers.

Healthy competition is promoted by facilities that are modern and that increase inventory
in the market by providing more and better selection of the manufacturer’s products.

A new dealership will increase consumer choice and brand advertising in the Austin
market.

The proposed South Austin site will meet the requirements necessary to increase
competition because it is an underrepresented area for the brand, it has recent and projected
population growth, and it includes a large distribution of higher-income households.
Commercial and residential development is booming in the area, and the location is
convenient for customers.

Applicant has a history of increasing market competition to consumers’ benefit, as he did
in turning around the Wilsonville market.

Applicant markets to and attracts entry-level luxury customers to whom MB Austin does
not market. However, MB’s competitors are marketing to this demographic and outselling
MB Austin in entry-level segments.

Establishment of the new South Austin dealership will increase advertising for the MB
brand, increase the availability of inventory in the market, increase access to the MB brand,
increase convenience of service, and increase choice and competitive pricing for
consumers.

The proposed site in South Austin is in a growing part of the city where MB is poorly
represented, it is convenient to consumers, and it is located near other luxury vehicle
dealers, such as the new BMW dealership.

Applicant has a track record of operating successful dealerships and working well with
other MB dealers, rather than “cannibalizing” sales from them.

MB Austin is a highly profitable dealership that is in good position for competing in the
market.

Opening the new dealership will promote healthy competition in the marketplace, and this
factor weighs in favor of granting the Application.
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Harm to Protesting Dealer

155.

156.

157.

158.

159.

160.

161.

162.

163.

164.

165.

166.

167.

168.

169.

An existing dealer is not necessarily harmed because it must share the market with a new
dealership, even if it experiences some profit loss after expansion of the dealer network.

Millions of dollars of lost service opportunity will be available to the new dealership
without the need to take any service business from MB Austin.

The percentage of MB vehicles serviced by MB dealers in the Austin AOI was below the
metro average as well as other benchmarks.

MB Austin should keep its service business if the new dealership opens.
There is more service work in Austin than MB Austin can handle.

MB Austin should not experience any lost sales because the new dealership can capture
opportunity existing in the market such as lost registrations in the South Austin AOI and
in-sell of entry-level vehicles.

As of 2018, a total lost opportunity of 755 sales (474 units of gross loss and 281 units of
in-sell) existed in the Austin AOR.

Most luxury brands examine markets at the ZIP code level.

The distribution of loss in an AOR is not random, rather, calculating loss by ZIP code takes
into account the actual registrations in that area as well as demographics and locational
issues to show where losses are occurring.

MB is experiencing loss due to the new South Austin BMW dealership.

Based on the sales patterns of MB Austin and MB Georgetown, the new dealership is
projected to sell from 500-700 new vehicles per year.

That range is below the total lost opportunity of 755 units in 2018, thus the new dealership
need not take any sales from the existing dealers.

MB Austin is so profitable and financially successful, it can withstand competition from
an additional dealer.

Every year since 2015, MB Austin’s net profit has exceeded the benchmark composite
groups.

As of 2018, MB Austin had no long-term debt; it had a cash position of $4.6 million, a net
cash position of nearly 600 percent, and working capital of 200 percent of what MBUSA
requires for a healthy dealership; its net profit for 2018 exceeded its total net fixed assets
after depreciation ($5.6 million versus a little under $4 million); and MB Austin’s return
on equity is very high and far exceeds the average of the composite groups.
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170.

171.

172.

173.

174.

175.

176.

177.

178.

179.

180.

181.

182.

MB Austin’s profitability is not dependent on its new-vehicle sales volume. Specifically,
in 2018, MB Austin’s profit increased from $4.7 million to $5.6 million, despite selling
16 percent fewer new vehicles.

MB Austin generates a higher amount of revenues from its fixed operations (service, parts,
and body shop departments) than the benchmark groups, and the profit margins in fixed
operations are much higher than those in the new or used vehicle departments.

MB Austin’s net profit in its fixed operations exceeds all of its fixed expenses by
1.72 times, which is more than the composite groups.

MB Austin is in a better financial position than most dealerships because fixed operations
are more recession-proof than vehicles sales: if customers are not buying new cars, then
they will need to have their old cars serviced.

Because its net profit from fixed operations fully covers its fixed expenses, MB Austin has
more flexibility in its new and used vehicle departments.

MB Austin has a large used vehicle department with higher profit per vehicle than the
benchmark groups.

In 2018, MB Austin made a higher profit than previous years on its finance, insurance, and
service contract products with its new car sales while maintaining its higher-than-average
gross profits on new vehicles.

MB Austin has had higher than average gross profit on sales of new vehicles, charging
more for vehicles than its peers on an average per unit basis.

In 2018, MB Austin increased its gross profit on finance, insurance, and service contract
products sold with new vehicles.

MB Austin can easily adjust its business strategy to meeting additional competition and
capture untapped opportunity in the market.

Carving the South Austin AOI out of the Austin AOR would mean that MB Austin would
have higher sales effectiveness in its new, smaller AOI.

Bonuses paid by MB to its dealerships are generally earned by activities other than new
vehicle sales by meeting other standards; by meeting those standards, MBUSA pays the
incentive as a percentage of the price on every new vehicle sold.

The only bonus related to new vehicle sales is tied to scores such as sales effectiveness,
which represented 14 percent of the 2017 incentives, and MB Austin was already
performing poorly on that score.
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183.

184.

185.

186.

187.

188.

189.

190.

191.

192.

193.

Because the new South Austin AOI will allow MB Austin to become more sales effective
by making its AOI smaller, the chances increase that MB Austin would do well on that
bonus measure.

Edward Stockton, MB Austin’s expert witness, estimated that MB Austin would
experience a 20 to 30 percent profit loss as a result of the new dealership. However, his
estimate does not account for economic and population growth in Austin and is based on
non-statistically significant calculations.

Mr. Stockton’s gravity model exaggerates predicted impact on existing dealers when
applied to real world examples of other markets with recently established new dealerships.
The model overstates impact to existing dealerships by 30 to 40 percent.

Mr. Stockton admitted that his gravity model did not accurately capture MB Austin’s
performance in its fixed operations.

Mr. Stockton’s report consists of a 17-page narrative with almost 300 pages of exhibits.
Many of the calculations in the exhibits are presented without explanation or support, either
in the report or his testimony. Similarly, many of his estimates are not supported by
calculations.

Mr. Stockton’s calculation of loss that aligned with that of MBUSA’s expert,
Suzanne Heinemann, was disregarded in his report, and he instead focused on a statistically
non-significant result that he doubled from 12.37 percent to 25 percent.

Neither Mr. Stockton nor Dr. John Hatch, another of MB Austin’s experts, used
methodologies that have been accepted by the automotive industry or the Board, and their
chosen methodologies are not improvements upon the accepted methodologies used by
Ms. Heinemann and Sharif Farhat, MBUSA’s expert witnesses. Rather, those
methodologies do not hold up when tested in real-world examples of new dealership
establishments.

Sufficient opportunity in sales and service exist in the Austin market to support the new
dealership without impacting MB Austin.

MB Austin’s diversification and profitability will allow it to compete effectively with a
new dealership.

MB Austin will suffer little or no harm from the addition of the new sales point in
South Austin and is likely to enjoy some benefits from the addition.

Accordingly, this criterion weighs in favor of granting Applicant’s application.

Public Interest

194.

The addition of the new dealership would benefit the public due to better prices and more
convenience.
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195.

196.

197.

198.

199.

200.

201.

202.

203.

The public would be benefited by job creation from the construction and operation of the
dealership, the new tax base created by the sales tax paid on the additional vehicles and
parts sales, and the collateral benefits throughout the community.

Applicant has a history of good performance with MB and an ability to build and manage
successful dealerships.

Construction of the dealership would create 141 full-time jobs with wages and benefits
with a combined direct and indirect impact of $9.4 million to the local economy.
Construction will also add $12.9 million to the Austin gross regional product.

Construction would generate an additional $2.4 million in tax and fee revenues to various
federal, state, and local agencies.

When the dealership is operating, it will support 376 full-time equivalent positions for the
dealership and indirect businesses, with a projected total earned income of $21.6 million
per year. This would contribute about $66.4 million annually to Austin’s gross regional
product, with an additional annual output to the local economy of about $150.4 million.

The new dealership will promote the public interest by stimulating competition in the
marketplace, raising brand awareness, promoting price competition, increasing consumer
convenience, and enhancing customer service.

The Austin community will benefit from the additional jobs and revenue that the new
dealership will create.

Customers will benefit by the convenience of a shorter drive to reach an MB dealer.

The addition of the South Austin dealership will be in the public interest, and this factor
weighs in favor of granting the Application.

Harm to Applicant

204.

205.

206.

207.

Mr. Swickard has invested $7 million in purchasing the land for the proposed dealership
as well as a significant amount of money on consultants and preliminary architectural
renderings.

Mr. Swickard financed the purchase of the land, so he is paying interest every month on
the mortgage.

Mr. Swickard may be able to recoup his investment in the property if he were to sell the
property if the application is not approved.

The evidence is too speculative to establish any likely harm to Applicant if the Application
is denied.
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208.

This factor of harm to the applicant neither weighs in favor of or against granting the
Application.

Economic Projections

209.

210.

211.

212.

213.
214.

215.

216.

217.

218.

219.

220.

221.

222.

Austin has grown significantly over the last decade and its overall population is projected
to continue growing in the future.

Austin’s growth is projected to be particularly strong in increases in higher income per
household; in GDP and overall income in the economy; trends in employment and
unemployment, due in large part to the diversification of the economic, particularly in
higher income jobs; and in income and wages.

The evidence established that Austin is expected to continue growing despite projected
recessions, and the Austin economy is expected to recover more quickly than other
economies if a recession occurs.

The Austin economy suffered less and rebounded more quickly than other city economies
during and after the 2008 recession.

The Austin economy has become further diversified and recession-proof since 2008.
Austin’s economy is expected to grow in the long-term.

Austin has experienced gains in luxury vehicle sales since at least 2014, indicating that the
market can support an additional MB dealership.

Austin’s economic growth is particularly significant in higher-income households.
Therefore, Austin has and will continue to have a large base of luxury vehicles customers.

Austin’s per capital GDP has grown more strongly, and at a faster rate, than its population.

The Austin economy’s diversification and strength positions it to recover quickly from a
recession.

Austin has low unemployment rates, and the city has been able to absorb its increased
population and employ people at higher-than-average incomes.

Luxury vehicles sales in Austin have risen steadily since at least 2014.

MB’s decision to open a new dealership is a long-term decision based on projections of
population and economic conditions in the future.

Competitive brand registrations in the South Austin AOI have increased between 2018 and
2019 by 3 percent, further supporting the new for an additional dealership in that area.
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223.

10.

11.

12.

13.

The Austin economy has been strong and growing and the number of potential luxury
vehicle buyers in the area has increased for many years. Despite projected recessions, the
Austin economy is expected to continue growing in the long-term. Accordingly, this factor
weighs in favor of MBUSA and Applicant.

VIIl. CONCLUSIONS OF LAW

The Division has jurisdiction and authority over the subject matter of this case. Tex. Occ.
Code ch. 2301, sub ch’s. N, O.

SOAH has jurisdiction over all matters relating to the conduct of a hearing in this matter,
including the preparation of a proposal for decision with findings of fact and conclusions
of law. Tex. Occ. Code § 2301.704; Tex. Gov’t Code ch. 2003.

Notice of the Application was properly provided. 43 Tex. Admin. Code § 215.105.
Protestant timely filed its notice of protest. 43 Tex. Admin. Code § 215.106.

Notice of Hearing was properly provided. Tex. Occ. Code 88 2301.705, .707; Tex. Gov’t
Code 8§ 2001.051-.052; 43 Tex. Admin. Code § 215.307.

MB Austin has standing to protest Applicant’s application. Tex. Occ. Code § 2301.652(b).

Applicant has the burden of showing by a preponderance of the evidence that good cause
exists for the establishment of a dealership. Tex. Occ. Code § 2301.652(a); 1 Tex. Admin.
Code § 155.427.

The MB product lines are not being adequately represented as to sales and service in the
Austin AOR. Tex. Occ. Code § 2301.652(a)(1).

MB Austin is in substantial compliance with its dealer franchise agreements. Tex. Occ.
Code § 2301.652(a)(2).

A new MB dealership in South Austin will promote healthy inter-brand and intra-brand
competition in the relevant markets. Tex. Occ. Code § 2301.652(a)(3).

Establishing a new MB dealership in South Austin will not cause MB Austin to suffer
significant harm. Tex. Occ. Code § 2301.652(a)(4).

Establishing a new MB dealership in South Austin is in the public interest. Tex. Occ. Code
8§ 2301.652(a)(5).

The evidence failed to establish that Applicant will be harmed if the Application is denied.
Tex. Occ. Code § 2301.652(a)(6).
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14.  Current and reasonably foreseeable projections of economic conditions, financial
expectations, and the market for new motor vehicles in the relevant market area favor the
establishment of a new MB dealership in South Austin. Tex. Occ. Code § 2301.652(a)(7).

15.  Applicant met its burden of demonstrating good cause for the establishment of the proposed
MB dealership in South Austin. Tex. Occ. Code § 2301.652(a).

16.  Applicant’s application for a new dealership should be granted.

SIGNED July 2, 2020.

@{ﬁiﬁ\ bgnan Sophane Ap2

BETH BIERMAN STEPHANIE FRAZEE
ADMINISTRATIVE LAW JUDGE ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS  STATE OFFICE OF ADMINISTRATIVE HEARINGS
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SWICKARD AUSTIN, LLC D/B/A MERCEDES-BENZ OF SOUTH AUSTIN,
Applicant,

MERCEDES-BENZ USA, LLC,
Intervenor,

V.

CONTINENTAL IMPORTS, INC. D/B/A MERCEDES-BENZ OF AUSTIN,
Protestant,

PROTESTANT’S EXCEPTIONS
TO THE PROPOSAL FOR DECISION

TO THE HONORABLE ADMINISTRATIVE LAW JUDGES:

Contimental Imports, Inc. d/b/a Mercedes-Benz of Austin (“Protestant” or
“MB Austin”) respectfully submits the following exceptions to the proposal for
decision (“PFD”) issued on July 2, 2020, recommending the granting of the license
application of Swickard Austin, LLC d/b/a Mercedes-Benz of South Austin
(“Applicant” or “Swickard”) to establish a franchised Mercedes-Benz dealership in
the Austin metropolitan market.

1. Your Honors took official notice of the state and local governmental
orders 1ssued in response to the COVID-19 pandemic, which began in March 2020,
and continues to rage in central Texas and other parts of the U.S. But your Honors

refused to take official notice or additional testimony concerning the adverse
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economic impact of the pandemic on the economy and the motor vehicle market in
Texas and the Austin Area of Responsibility (“AOR”).

Throughout the PFD, your Honors cite and rely on economic and market data
from 2017, 2018, and portions of 2019, See e.g., PFD at pp. 24-25, 28, 77-78;
Findings of Fact Nos. 209-223. Your Honors also emphasize both MBUSA'’s intent
to attract younger, less affluent, entry-level buyers to the MB brand and Swickard’s
plan to target those potential buyers in the Austin AOR. See e.g., PFD at pp. 13, 18,
19, 22, 73, 97; Findings of Fact Nos. 40, 71, 72, 160).

Protestant excepts to your Honors’ refusal to consider the impact and
consequences of the COVID-19 pandemic on market conditions and especially on
those younger, less affluent buyers. By refusing to consider the impact of the
COVID-19 pandemic, this Court has excused Swickard’s total failure to produce any
evidence concerning if or when its proposed dealership can achieve profitability by
selling MB vehicles in this altered economy without having to live off the existing
MB dealers—primarily Protestant.

The COVID-19 pandemic has rendered , outdated and stale the economic data
and the market data and projections on which this case was tried. The unprecedented
impact of the pandemic on the economy necessitates the taking of additional evidence
concerning current and projected motor vehicle market conditions, economic
conditions, and financial expectations of the proposed dealership. The economic

consequences of the COVID-19 pandemic are not comparable to an ordinary business
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recession but have created a “new normal” with a significantly changed and depressed
economy.

Your Honors now do not have the authority to reopen the evidentiary record.
However, you are authorized to amend the PFD and recommend that the Board
remand this case for the taking of evidence concerning the impact of the COVID-19
pandemic on the good cause factors of adequacy of representation, a competitive
marketplace, harm to Protestant, the public interest, and current and reasonably
foreseeable projections of economic conditions, financial expectations, and the
market for new motor vehicles in the Austin AOR.  Your Honors should do so.

2. Board precedent establishes that the ultimate findings on the good
cause factors of adequacy of representation, harm to the protesting dealer, a
competitive marketplace, and the public interest largely depend on whether the
amount of lost opportunity for a brand in a market area is large enough to profitably
support both the brand’s proposed new dealership and its existing dealerships.

In Landmark Chevrolet v. General Motors Corp., Docket No. 02-0002 (Dec.
9, 2004) (final order), the Board ruled that the standard for measuring lost
opportunity for a brand in a market is the lost opportunity that can be “realistically”
or “reasonably” captured by the brand’s existing and proposed dealers.

Protestant excepts to your Honors’ violation of the Board’s Landmark
Chevrolet decision by measuring lost sales opportunity and lost service opportunity
for the MB brand as that which is theoretically available for capture rather than that

which is realistically available for capture.
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Regarding sales, your Honors have accepted MBUSA’s lost opportunity
numbers of 474 units of gross loss and 281 units of insell in the Austin AOR as the
measure of the lost opportunity available for capture by the MB dealers in the AOR.
Your Honors further accept the false assumption that the proposed Swickard
dealership can capture all of the theoretically available lost sales opportunity and thus
avoid taking sales away from Protestant.

But not all of these units of lost opportunity are realistically available for
capture by the MB dealers. The Board repeatedly recognized this fact in Landmark
Chevrolet and rejected as “pie-in-the-sky optimism” the assumption that all gross loss
and insell in the market area was available for capture by the brand’s dealers. See
Landmark Chevrolet, PFD at pp. 25, 26, 27, 61 [Finding of Fact Nos. 168, 173-178],
63 [Finding of Fact Nos. 191-194], 64 [Finding of Fact No. 207-209.' The evidence
in this case was undisputed that gross loss and insell will remain in the Austin AOR
even if the MB brand were to exceed 100% of its expected share of the Austin AOR.
This is true for every AOR in Texas. (Ex. [-65 @ 096, Ex. I-66 @ 033, Ex. P-1 @
241; Tr. 570:22-571:6, 1160:22-1161:7, 1199:1-20). Thus, your Honors’ acceptance
of a model that provides for capture of all gross loss and insell is erroneous and

contrary to Board precedent.

' For your Honors’ convenience, Protestant attaches highlighted excerpts from the Landmark

Chevrolet decision in the Appendix to these Exceptions behind Tab 1. A complete copy of the
Landmark Chevrolet decision is included in Volume 1 of the Appendix to Protestant’s Response and
Closing Statement behind Tab 6.

d
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Neither Swickard nor MBUSA produced any evidence that gross loss or
insell in the Austin AOR is unusually high; nor did they calculate the number of
units of gross losses or insell that would be expected to remain in the Austin AOR
if the proposed Swickard dealership were established.

The Board’s Landmark decision emphasized the importance of knowing the
level of “normal” insell in the market and the applicant’s penetration profile in
determining the amount of lost opportunity that is reasonably available for capture,
which there was within a 20-mile radius of the proposed dealership. Landmark
Chevrolet, PFD at pp. 25, 26, 61 [Finding of Fact Nos. 173-178], 63 [Finding of
Fact Nos. 191-194]. Neither Swickard nor MBUSA developed a penetration profile
for the proposed dealership based on its South Austin location and on its plan to
target younger, less affluent, entry-level customers. Swickard and MBUSA simply
assumed a penetration profile based on the expected retail registrations of Protestant
(located in the central Austin AOR) and MB of Georgetown (in the northern Austin
AQOR) within 40 miles of the proposed dealership’s South Austin location. (Ex. I-
65 @ 098). But Swickard and MBUSA did not adjust for the gross loss and insell
located outside this 40-mile radius. (Ex. [-65 @ 096, 097). Nor did Swickard and
MBUSA make any adjustment to the gross loss and insell numbers to account for
units of gross loss and insell that would normally remain in the Austin AOR even if
the Swickard dealership were established and the MB brand exceeded 100% of its

expected market share.
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As a result, the lost opportunity figure of 755 units accepted by your Honors
is inflated and makes your Honors’ proposed findings on adequacy of
representation, harm to Protestant, the desirability of a competitive marketplace, and
the public interest unreliable. See Landmark Chevrolet, PFD at pp. 25, 26, 61
[Finding of Fact Nos. 175-177], 63 [Finding of Fact Nos. 191-194].

Regarding lost service opportunity, your Honors overlook the undisputed fact
that no market area or region in the United States is achieving more than about 70%-
71% of the service business theoretically available to MB dealers. (Ex. I-25, Ex. I-26,
Ex. P-26,Ex. P-27, Ex. P-28, Ex. P-29, Ex. P-61, Ex. P-62). The Service Opportunity
Index (“SOI”) reports in evidence—on which MBUSA relies to determine service
opportunity—conclusively show that Protestant and MB of Georgetown are capturing
all of the MB service business that is realistically available for capture by the existing
MB dealers in Protestant’s AOI. Your Honors focus and rely on the December 2018
SOI report {Ex. 1-26), but disregard the most recent SOI reports (Ex. I-25, Ex. P-26,
Ex. P-27, Ex. P-28, Ex. P-29, Ex. P-61, Ex. P-62) showing that Protestant’s AQI is
capturing service business at a higher rate than MB’s national, regional, area, market,
or market tier averages. Why your Honors ignore 2019 SOI reports is unexplained
and mystifying, particularly given your Honors’ emphasis on Protestant’s sales
performance in September 2019 and October 2019. See PFD at pp. 10, 11 51, 52,
Finding of Fact Nos. 49, 110, 116.

Your Honors” primary role in this case, as neutral factfinders, is to make

recommended basic findings of fact, supported by credible, reliable evidence, on

)
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which the Board can make the ultimate findings of whether or not Swickard proved
good cause to establish the proposed dealership. To assist the Board in making its
ultimate findings on adequacy of representation, harm to the protesting dealer, the
desirability of a competitive marketplace, and the public interest, and in fairness to

Protestant and the Board, your Honors should amend the PFD to include the following

April 1, 2021

basic tact findings, which the undisputed evidence conclusively establishes:

(Lost Sales Opportunity)

Every Texas AOR has gross loss for MB as well as for every
competitive brand. (Tr. 571:7-19, Tr. 939:4-24; Ex. [-65 (@ 096, Ex.
1-66 @ 033; Ex. P-1 @ 241).

Neither Swickard nor MBUSA determined, calculated or offered
evidence regarding the normal or expected level of gross loss present
in the Austin AOR or the amount of gross loss that would remain in
the Austin AOR if the proposed Swickard dealership were
established. (Tr. 1163:18-22; Ex. I-65 @ 96, Ex. [-66 (@ 033, Ex. P-

1 @ 241).

Neither Swickard nor MBUSA developed a penetration profile for the
proposed Swickard dealership based on its location in South Austin
and its plan to target younger, less affluent, entry-level buyers.

Neither Swickard nor MBUSA made a downward adjustment to their
gross loss calculation to account for the normal level of gross loss that
is present in a market, even in markets in which the MB brand is
achieving 100% or greater registration effectiveness. (Tr. 1163:18-
22; Ex. I-65 @ 96, Ex. 1-66 @ 033, Ex. P-1 @ 241).

Swickard and MBUSA included in their gross loss calculation gross
losses that are located outside the 40-mile penetration profile that,
based on Protestant’s and MB of Georgetown’s expected penetration
profiles, they used for the proposed Swickard dealership.

Swickard and MBUSA’s gross loss calculation incorrectly assumes

that the proposed Swickard dealership can capture all the gross loss
in the Austin AOR no matter where it is located.
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Swickard and MBUSA’s gross loss calculation inflates the amount of
lost opportunity that is realistically available for capture by the MB
dealers in the Austin AOR.

Insell occurs in markets for all line-makes or brands. (Tr. 604:2-3).

Insell remains in a market even when a brand achieves 100% or
greater registration effectiveness in that market. (Tr. 570:22-571:6).

Neither Swickard nor MBUSA determined, calculated, or offered any
evidence of, the normal or expected level of insell present in the
Austin AOR or the amount of insell that would remain in the Austin
AOR if the proposed Swickard dealership were established. (Tr.
578:24-579:5; Tr. 1205:20-1206:5).

Swickard and MBUSA produced no evidence that the rate of insell
into the Austin AOR is abnormally high.

Swickard and MBUSA included in their insell calculation insells
located outside the 40-mile penetration profile, which they developed
using Protestant’s and MB of Georgetown’s expected penetration
profiles, and which they used for the proposed Swickard dealership.

Neither Swickard nor MBUSA made any adjustment for the normal
or expected level of insell in the Austin AOR expected to remain in
the Austin AOR if the proposed Swickard dealership were established
or for the insells located outside the 40-mile radius of the proposed
Swickard dealership. (Tr. 1602:10-11).

Swickard and MBUSA incorrectly assumed that all units of insell
wherever located in the Austin AOR are available for capture by the
proposed Swickard dealership. (Tr. 1198:4-7; Tr. 1206:3-1).

Swickard and MBUSA insell calculation inflates the amount of lost
opportunity that is realistically available for capture by the MB
dealers in the Austin AOR.

(Service Opportunity)
The Service Opportunity Index (“SOI”) reports show that the MB
dealer network has not captured 100% of the available service
opportunity nationally or in any region or market area of the country.

(Ex. P-25, P-26, Ex. P-27, Ex. P-28, Ex. P-29, Ex. P-61, Ex. P-62)

Since February 2019, the SOI scores for MB Austin’s Area of
Influence (“AOI”) have been higher than the national, regional, and

.
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area benchmarks. (Ex. P-26, Ex. P-27, Ex. P-28, Ex. P-29, Ex. P-61,
Ex. P-62).

. Since May 2019, the SOI scores for MB of Austin’s AOI have been
higher than the market and market tier benchmarks. (Ex. P-28, Ex.
P-29, Ex. P-61, P-62).

. Independent providers in the Austin area provide strong competition
for the MB service and repair business. (Tr. 855:23-856:16).

. Vehicle owners reduce their tendency to bring their vehicles to
dealerships for service as the warranties on their vehicles expire, and
as the value of those vehicles diminishes with age. (Tr. 957:13-24).

. Younger owners of entry-level models often prefer to take their
vehicles for service and repair to independent service providers rather
than to franchised dealers. (Tr. 855:9-22, Tr. 859:1-860:4, Tr.
1517:24-1518:3).

. The inability of the MB dealer networks to achieve more than about
70%—71% of the service opportunity that is {theoretically) available
in an AOI has been caused, in part, by MB’s product issues and delays
in getting parts from MBUSA and its part suppliers. (Tr. 263:4-12).

3. In Lee Trevino Ford v. Payton Wright Ford, Proceeding 302 (March 7,
1984} (final order) and in 4.C. Collins Ford v. Charlie Thomas Ford, Docket No.
87-206 (Sept. 6, 1989} (final order), the Board declared that unprofitable dealerships
are not in the public interest. Lee Trevino Ford, PFD at p. 29; A.C. Collins Ford,
PFD atp. 22. The Board in Landmark Chevrolet held that establishing the proposed
dealership was not in the public interest because the applicant failed to prove that
the lost opportunity realistically available for capture was greater than the number
of units the applicant needed to breakeven and be profitable, thus requiring the
applicant to cannibalize sales from the existing dealers to “keep the (proposed)

dealership viable.” Landmark Chevrolet, PFD at 35, 71 [Finding of Fact No. 278].
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The Board recognized that the public interest is not served in such a market because
unhealthy competition will ensue when, as here, the market potential (or lost
opportunity) for a brand is insufficient to enable the proposed and existing dealers
to operate profitably. Landmark Chevrolet, PFD at p. 35, Lee Trevino Ford, PFD
at pp. 29, 33.

Protestant’s except to your Honors’ misinterpretation that the Board in Lee
Trevino Ford was concerned solely with the profitability of existing dealerships
rather than proposed additional dealerships. (PFD at p. 74).%> In fact, as in
Landmark Chevrolet, the Board in Lee Trevino was concerned with the profitability
of the proposed dealership and the existing dealerships:

“[A] critical question exists in this case of whether the market is
adequate to support another dealership . . . The question of whether
there is sufficient market is of critical importance because if the market is
not sufficient to enable the dealers to operate profitably, the result of such a
circumstance will be detrimental to the public interest, as there can be little
doubt but that dealers who are not able to operate profitably are also not
able to properly take care of the needs of their customers and the public. As
in any case of this nature, it 1s not really possible to predict with absolute
certainty just what level of sales or registrations can reasonably be expected
to be sold by the dealers in the market.

“...itwould appear that the risk in this case is greater than what can be
considered to be an acceptable risk; that risk being a market not sufficient to
support the existing and additional dealers on a profitable basis with the
resultant detrimental effects upon the public.” (Lee Trevino Ford, PFD at
pp- 29, 33).

* For your Honors’ convenience, Protestant attaches highlighted excerpts from the Lee Trevino Ford
decision in the Appendix to these Exceptions behind Tab 2. A complete copy of the Lee Trevino Ford
decision is included in Volume 2 of the Appendix to Protestant’s Response and Closing Statement
behind Tab 7.
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Excusing Swickard’s failure to show if or when its proposed dealership can ever be
profitable is contrary to the Board’s established precedent in Lee Trevino Ford and
Landmark Chevrolet.

4, Protestant excepts to your Honors’ statement that Protestant failed to
explain why a “breakeven number” for the proposed dealership is necessary to show
that Protestant will not be harmed “when the evidence established that sufficient
opportunity exists in the market to sustain the proposed dealership.” (PFD at p. 64).
Protestant explained the importance of a breakeven number, but your Honors have
put the proverbial “cart before the horse.”

As shown in Protestant’s Closing Statement and as detailed in Landmark
Chevrolet, a breakeven number for a proposed dealership is of paramount importance
in assessing the good cause factors, particularly those of harm to the protesting
dealership, healthy or unhealthy competition, and the public interest. See Protestant’s
Response and Closing Statement at p. 50; Landmark Chevrolet, PFD at pp. 27, 32,
35, 47 [Finding of Fact No. 37], 64 [Finding of Fact No. 208], 68 [Finding of Fact
No. 68], 71 [Finding of Fact No. 278].3

Without knowing how many new vehicles the proposed Swickard dealership
must sell to breakeven and thus become profitable, neither your Honors nor the Board

can determine whether the lost opportunity realistically available for capture in the

3 Inits Response and Closing Statement, Protestant referenced and/or discussed breakeven more than
20 times and repeatedly discussed or cited the Board’s decision in Landmark Chevroler in which the
Board discussed the critical role the applicant’s breakeven number plays in assessing the merits of a
license application.
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market will be sufficient to profitably support the proposed and existing MB
dealerships in the Austin AOR. The Board repeatedly stressed the importance of
establishing the breakeven point and the amount of realistically achievable lost
opportunity in Landmark Chevrolet:

“. .. Munday and GM ask the Board to find that Munday’s establishment
in the Houston MDA will enhance healthy competition absent a showing
of quantifiable, reasonably achievable opportunity in the market in
excess of the amount needed for Munday to exceed its break-even point
without harming Landmark.

“... In this case, the 1992 shortfall ... equaled 705 units . . . This is well
under the number of units Munday needs to break even. In the unlikely
event that Munday could capture all of that shortfall, the remainder
needed to keep the dealership viable would have to be cannibalized from
Landmark and Robbins (the existing dealers). Without quantifiable
achievable opportunity in the market beyond that, Landmark and Robbins
would then be relegated to cannibalizing from other competitors in the
market.” (Landmark Chevrolet, PFD at pp. 30-31, 32, 35).

“Finding of Fact 247. In this case, the record reflects that Munday and
GM are asking the Board to find that Munday’s establishment in the
Houston MDA will enhance healthy competition absent a showing of
quantifiable, reasonably achievable opportunity in the market in excess
of the amount needed for Munday to exceed its break-even point
without harming Landmark.” (Landmark Chevrolet, PFD at p. 68).

S. Protestant excepts to your Honors® supposition that Swickard and
MBUSA s (unadjusted and inflated) lost opportunity number of 755 units is sufficient
“to sustain the proposed dealership.” (PFD at p. 64). Neither Swickard nor MBUSA
produced any such evidence. Because Swickard’s plan is to build a “spectacular,”
“state-of-the-art facility” and target young, less affluent, entry-level customers, the

breakeven number for the proposed Swickard dealership is likely much higher than

755 new units. This means the proposed dealership will not operate profitably unless
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it cannibalizes new vehicle sales, i.e., makes sales that would otherwise be made by
Protestant and MB of Georgetown. See Landmark Chevrolet, PFD at p. 35, p. 64
[Finding of Fact Nos. 208, 209]).

Your Honors dismiss MBUSA’s planning volume for 916 new vehicles for the
proposed dealership as “merely a projection” of sales, and then wrongly shift the
burden of proof to Protestant by saying that “no evidence suggested that the new
dealership must sell that many vehicles (916) in order to be profitable or to break
even.” (PFD at p. 64). It was Swickard’s burden to show how many new vehicles
need to be sold to breakeven — not Protestant’s. See Landmark Chevrolet.
Moreover, as noted in prior Board’s decisions, the planning volume for a dealership
is a reliable projection of sales. See Landmark Chevrolet, PFD at 47 [Finding of Fact
No. 37]). See also, Don Davis Oldsmobile, Inc. v. Autobahn Imports, Inc. et al,
Docket No. 90-378, PFD at p. 21 (May 30, 1991) (final order granting joint motion
for dismissal), (“Planning volume is a measurement consisting of sales potential in
the marketplace for a particular product.”); Lee Trevino Ford, PFD at pp. 22-23
(““[ TThe registration deficiency . . . would total 247 units, which is hardly sufficient to
support a proposed dealership with a planning volume of 1,350 cars and trucks.”).

Swickard had the burden of proving that licensing its proposed dealership is
in the public interest. To discharge that burden and avoid triggering cannibalization
of MB sales in the Austin AOR, Swickard had to provide a reasonable projection of
the number of new vehicles the proposed dealership must sell to breakeven and

achieve profitability. Determining breakeven required Swickard to make reasonably
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reliable projections of the proposed dealership’s operational expenses, which
Swickard failed to do. MBUSA’s Dealer Accounting Manual defines “breakeven”
as the “[e]stimated volume of new vehicle units required to reached zero operating
profit.” (Ex. P-66 [MBUSA 002080]). The Manual defines “operating profit” as
“[t]otal sales less total cost of sales and total expenses.” (Emphasis added). (Ex. P-
66 [MBUSA 002084]). The incomplete, smattering of operational expenses
referenced in “Swickard Austin, LLC’s Preliminary Projections” (Ex. A-2) were in
Mr. Swickard’s words “a kind of best guess.” (Tr. 98:1-14, Tr. 119:1-7).
Furthermore, the only evidence in the record shows that little or no profit is earned on
the sale of the C-class and A-class entry-level MB models — the ones that Swickard
plans to focus its sales efforts upon. (Tr. 59:1-6, Tr. 61:5-9, Tr. 109:11-15, Tr.
1302:3-11, 1304:5-12, Tr. 1307:9-20). This fact made it even more incumbent on
Swickard to provide a reliable estimate of how many new vehicles the proposed
dealership must sell from its planned “spectacular,” “state-of-the-art” dealership
facility in order to achieve breakeven.

The missing breakeven number would have shown the Board whether the
amount of lost opportunity in the Austin AOR reasonably available for capture by the
MB brand is sufficient to profitably support the proposed dealership. But Swickard
failed to prove both (1) the amount of lost opportunity realistically available for
capture and (2) the number of new vehicles the dealership must sell to breakeven.
The Board should be informed of this failure of proof because it prevents the Board

from making legally sustainable findings that the proposed Swickard dealership will

Pl
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promote healthy competition, will not harm Protestant, and will be in the public
interest.

6. Protestant excepts to your Honors’ statement that Protestant did not
show “why it is necessary or required for Applicant to have submitted business plans
into evidence in order to establish that adding the new dealership will promote
competition in the marketplace.” (PFD at p. 62). The Code places the burden on
Swickard to prove that licensing the proposed dealership will be in the public interest,
will promote healthy competition, and will not cause harm to the protesting dealer.
Because unprofitable dealerships are not in the public interest, the Code also directs
the Board to consider the “financial expectations™ of the proposed new dealership.
Such plans are necessary to show the proposed dealership’s financial structure, if and
when it will be profitable, and the number of new vehicles needed to be sold to
achieve profitability. Without this information, the Board cannot rationally find that
licensing the proposed dealership will be in the public interest, that healthy
competition will ensue if the proposed dealership is licensed, or that the proposed
dealership will not harm Protestant. That is why applicants supply such information
to the Board. See e.g., Landmark Chevrolet, PFD at p. 47 [Finding of Fact No. 37];
Weslaco Motors v. Bert Ogden Chevrolet, MVD Docket No. 08-0011.LIC, SOAH
Docket No. 601-08-2071.LIC, PFD at pp. 14-15 (Feb. 6, 2012) (final order); Atomik

Enterprises v. Sport City, Inc., Proceeding No. 85, Supp. PFD at p. §, PFD at p. 7
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(April 6, 1978) (final order).? Swickard’s failure to do so prevented it from carrying
the burden of proving good cause.

To assist the Board in making its ultimate findings on harm to the Protestant,
a competitive market place, and the public interest, your Honors should amend the
PFD to include the following basic findings of fact, which are conclusively
established by the evidence:

. Swickard plans to build a “spectacular” “state-of-the-art” “world
class™ 80,000 square foot dealership facility. (Tr. 83:9-10, 84:18-20).

. Swickard has not prepared a construction budget, building plans,
formal or detailed pro forma financial statements, a business plan, or
a breakeven analysis. (Tr. 75:14-15, Tr. 97:4-11, Tr. 116:10-18, Tr.
120:21-24, Tr. 121:1-3, Tr. 331:2-22; Ex. A-2). T

. The proposed Swickard dealership will concentrate on selling entry-
level C-class and A-class models on which little or no profit is earned
by MB Austin. (Tr. 59:1-6, Tr. 61:5-9, Tr. 109:11-15, Tr. 1302:3-11,
1304:5-12, Tr. 1307:9-20).

. Swickard provided no evidence of the number of entry-level MB
models the proposed Swickard dealership plans to sell, or the profit
margins on such sales.

. In “Swickard Austin, LLC’s Preliminary Projections™ (Ex. A-2),
Swickard projects selling 775 new vehicles in the first full year of
operation, 900 new vehicles in the second full year of operation, and
1050 new vehicles in the third full year of operation. (Ex. A-2).

. Swickard’s “Preliminary Projections” document contains no
projection of revenues, no operating statements, no profit projections
for any department, and no breakeven analysis for the proposed
Swickard dealership. (Ex. A-2).

* For your Honors” convenience, Protestant attaches copies of the final orders and proposals for
decisions in Weslaco Motors and Atomik Enterprises in the Appendix to these Exceptions behind
Tabs 2 and 4.
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. The “Preliminary Projections” are not reliable financial data, as
Swickard admitted the “Preliminary Projections™ are a “guess.” (Tr.
98:1-14, Tr. 119:1-7).

. MBUSA has made no profit projections or breakeven analysis for the
proposed Swickard dealership—which Mr. Newcomb of MBUSA
testified is a “high-risk business.” (Tr. 119:11-23, Tr. 120:5-20, Tr.
312:7-8, Tr. 341:12-21).

7. Protestant excepts to Finding of Fact No. 34 concerning Protestant’s
compliance with MBUSA’s brand standards. The finding wrongly implies that
Protestant’s facility 1s not “competitive” with other dealership facilities. The
finding is based on an incorrect interpretation of the statutory factor of adequate
representation. The legal standard 1s “adequate” representation—not “optimal”
representation, or representation “superior’ to competing brands. MBUSA sets
facility standards. Protestant has made all necessary investments to stay in
compliance with those standards and has taken all remedial actions requested by
MBUSA to do so. (Tr. 674:13-18). Protestant’s compliance with MBUSA’s brand
standards is further shown by the fact that Protestant has carned the “Brand
Standards Bonus” every year since 2014. (Ex. I-69 @ 052, Ex. P-18 to Ex. P-21).
Components of the brand standards bonus include “Facility/Autohaus 2” and
“Annual Facility Certification.” (Ex. P-21). If MBUSA wants all its franchised
dealers to have facilities that are the same aesthetically, or that are comparable with,
or superior to, those of competing brands, then MBUSA has the power to mandate
the facility standards necessary to achieve those goals. Until MBUSA does so,

dealership facilities, like Protestant’s, that comply with MBUSA’s current facility
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standards provide adequate representation. (Tr. 625:19-21). Finding of Fact No. 34
should be modified to state that, “MB Austin is compliant with MBUSA’s brand
standards.”

8. Protestant excepts to Finding of Fact No. 37 and to the statements on
page 13 of the PFD concerning the lost service opportunity theoretically available
tor capture in Protestant’s AOI as of December 2018. In the first place, the finding
is based on outdated data. The finding ignores the most recent SOI reports showing
that the existing MB dealers are capturing all the service opportunity that is
reasonably available for capture by the MB brand in Protestant’s AOL. (Ex. P-28,
P-29, P-61, P-62). The finding also is based on an incorrect standard of theoretical
opportunity instead of the standard of opportunity that is reasonably or realistically
available for capture as established by the Board’s decision in Landmark Chevrolet.
Finding of Fact No. 37 and the statements at page 13 of the PFD should be modified
to provide that, “Based on the most recent SOI reports in evidence, the existing MB
dealers in the Austin AOR are capturing all the service opportunity that is
realistically available for capture in Protestant’s AOI. (Ex. P-28, P-29, P-61, P-62).”

9. Protestant excepts to Finding of Fact No. 38 and the statements on
pages 13 and 53 of the PFD concerning the theoretical amount of “un-serviced
vehicles in the Austin AOL” Protestant assumes your Honors’ reference to the
“Austin AOI” actually means the “MB Austin AOL™ If that is so, then this finding
is based on outdated data from December 2018, and ignores more recent 2019 SOI

reports showing that the existing MB dealers are already capturing all the service
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opportunity that 1s realistically available for capture in the AQOI. (Ex. P-28, P-29, P-
61, P-62). The finding also is based on an incorrect standard of theoretical
opportunity instead of the standard of opportunity that is reasonably or realistically
available for capture established by the Board’s decision in Landmark Chevrolet.
Your Honors further incorrectly assert at page 13 of the PFD that of the 7,900
serviced vehicles in Protestant’s AOI in December 2018, Protestant “only served 43
percent, leaving 3,900 un-serviced vehicles in the Austin AQL” The assertion that
Protestant serviced only 43% of the vehicles in the AOI is based on unreliable oral
testimony with no documentary evidence to support it. Also, your Honors wrongly
state that 3,900 vehicles in the AOI were left “un-serviced.” The vehicles not
serviced by Protestant were serviced by other MB dealers. Ex. I-26 @ 001 shows
that 4,615 vehicles in Protestant’s AOI were “un-serviced”—not 3,900 vehicles as
your Honors wrongly state. At page 53 of the PFD your Honors state that, “Of the
7,900 vehicles that were service[d], MB Austin serviced only about 43 percent of
them, and 20 percent were serviced by other MB dealers.” If, as your Honors
incorrectly suppose, Protestant serviced only 43 percent of the 7,900 serviced
vehicles, then 57 percent were serviced by other MB dealers—not 20 percent. All
7,900 were serviced by MB dealers in December 2018. The total vehicles not

serviced by MB dealers was 4,615. (Ex. [-26 @ 001).> Finding of Fact No. 38 and

5 Mr, Hoelf’s improper and unreliable testimony was that of the 63.9% of service opportunity
captured in December 2018, Protestant performed 43% of it, meaning that about 2(0% was performed
by other MB dealers. {Tr. 856;23-857:1).

(]
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the statements at pages 13 and 53 of the PFD should be modified to provide that,
“Based on the most recent SOI reports in evidence, the existing MB dealers in the
Austin AOR are already capturing all the service opportunity that is realistically
available for capture in Protestant’s AOI. (Ex. P-28, P-29, P-61, P-62). The
statements on pages 13 and 53 concerning “3,900 un-serviced vehicles,” “MB
Austin only serviced 43 percent,” and “20 percent were serviced by other MB
dealers” should be withdrawn.

10.  Protestant excepts to Finding of Fact Nos. 41, 125, and 126, and the
statements at pages 53 and 56 of the PFD concerning Protestant’s service capacity.
The findings and statements are based on outdated data and ignore more recent
measures Protestant has taken to expand its service capacity. The findings and
statements also ignore the shortage of qualified service technicians that problems
with MB vehicles made at its Alabama plant have exacerbated. (Tr. 676:18-677:5,
Tr. 1270:10-15, Tr. 1410:13-1411:2, Tr. 1498:8-12). Because of those problems,
MBUSA has been recruiting service technicians away from MB dealerships by
paying them bonuses. (Tr. 1409:2-13, Tr. 1411:3-8.¢

Yowr Honors ignore both the impact of this technician shortage on the

proposed Swickard dealership and Swickard’s plan to pay technicians salaries far

®  Your Honors’ finding also ignore the Board's decision in Hudiberg Chevrolet, Inc. v. Frontier

74GMC, Inc., et al, Docket No. 80-193, PFD at p. 37 (Jan. 8, 1981) {final order) where the Board
found that protestant was adequately representing manufacturer as to service even though the
protestant had an inadequate number of technicians, had an inadequate parts inventory, and was
turning away service work.
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below the going rate. Swickard’s “Preliminary Projections” call for hiring 19
service technicians at an annual salary of $60,000. (Ex. A-2). Mr. Swickard
testified the proposed dealership would not “raid local car dealerships™ to hire them.
(Tr. 93:8-12). Mr. Swickard also testified that he had done no study to determine
the average service technician wage in Austin. (TR. 126:17-20). The testimony of
Mr. Opinker and Mr. Hardeman showed that Swickard’s projection of hiring 19
service technicians at an annual wage or salary of $60,000 is unrealistic. (Tr.
1411:20-1412:4, Tr. 1361:17-1362:19). The shortage of service technicians has
driven the salary for qualified service technicians in the Austin market to $100,000
annually. (Tr. 1412:2-4). MB of Austin’s highest paid service technician makes
more than $100,000 per year. (Tr. 1582:3-5). So, how is the proposed Swickard
dealership supposed to capture (non-existent) lost service opportunity by paying
below market salaries when a shortage of qualified service technicians exists? The
PFD does not tell the Board.

Y our Honors should inform the Board of the impact of MBUSA’s actions on
Protestant’s retention and recruitment efforts and that Swickard’s plan to hire
service technicians is unrealistic. Despite the shortage of service technicians,
Protestant has managed to hire new service technicians to help lower service wait
times and is participating in programs to recruit and train new ones. (Tr. 897:4-20,
Tr. 1409:14-1410:1, Tr. 1424:14-21). Finding of Fact No. 126 is speculative. The
steps Protestant is taking will help solve retention problems and reduce wait times

for major repair service. Finding of Fact Nos. 125 and 126 should be withdrawn,
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and Finding of Fact 41 and the statements at pages 53 and 56 of the PFD should be
modified to state that, “Despite a shortage of available qualified technicians, caused
in part by MBUSA, MB Austin has taken steps to retain service technicians, increase
its service capacity, and reduce wait times for major repair service. The proposed
Swickard dealership proposes to hire service technicians at salaries below market
rates.”

11.  Protestant excepts to Finding of Fact No. 44 and the statements made
at pages 14 and 54 of the PFD concerning Protestant’s service department and
service technicians. The finding and statements are based on the unreliable
testimony of MBUSA employee, Fred Hoefl. The space for repairing and servicing
of vehicles in Protestant’s service department is not cooled by a central air-
conditioning system. But your Honors fail to note that MBUSA standards do rot
require air conditioning. (Tr. 672:23-673:1). The temperature in Protestant’s
service and repair space is controlled by large, water-cooled fans. (Tr. 1346:1-18).
Mr. Nick Opinker, Protestant’s service director, testified that Protestant did »ot lose
any service technicians because of the way in which the service and repair shop is
air-conditioned. (Tr. 1410:9-12). Mr. Opinker is in a superior position to know
why service technicians under his personal supervision left Protestant’s employ. In
fairness to the Protestant and the Board, Finding of Fact No. 44 and the statements
at pages 14 and 54 of the PFD should be modified to provide that, “MBUSA
standards do not require air conditioning of a MB dealership’s service area. (Tr.

672:23-673:1). The temperature in Protestant’s service and repair space is
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controlled by large, water-cooled fans. (Tr. 1346:1-18). There 1s no credible
evidence that MB Austin has lost any of its service technicians because of the lack
of a central air conditioning system.”

12, Protestant excepts to Finding of Fact No. 121 and to the statements in
the PFD at pages 28, 52 and 78 concerning MB’s “share of franchises” and the
alleged need for an additional MB franchised dealership in the Austin market. Your
Honors overlook the significant fact that no luxury dealer in the Austin AOR has
more than two dealerships, and nowhere in the PFD 1s this fact mentioned. Mr.
Farhat’s analysis did not show when three MB dealers in the Austin AOR will be
needed. Your Honors correctly noted at pages 28 and 66 of the PFD that Mr.
Farhat’s analysis did not take into account any projected growth in the Austin AOR.”
Finding of Fact No. 121 and the statements at pages 28, 52, and 78 of the PFD
should be modified to inform the Board that no luxury brand in the Austin AOR has
more than two dealers, and to state that, “At present, three MB dealers are not
needed in the Austin market for MB to achieve the same ‘share of franchises’
compared to other luxury dealers in the Austin market or to satisfy the sales or
service needs of luxury customers in the market.”

13.  Protestant excepts to Finding of Fact No. 122 and the statements at
pages 54 and 56 of the PFD concerning Protestant’s alleged failure to adequately

capture service opportunity in its AQOI that is being supposedly lost. In the first

7 The economic impact of COVID-19 likely will delay for years any need for a third MB dealership.
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place, it is not Protestant’s sole responsibility to capture all the service opportunity
in its AOIL.  As your Honors note on page 13 of the PFD and in Finding of Fact No.
36, SOI for an AOI measures the performance of all MB dealers servicing MB
vehicles in an AQI—in this case, Protestant and MB of Georgetown. Second, the
finding and statements are based on an improper theoretical lost service opportunity
standard. The most recent SOI reports in evidence indisputably show that Protestant
and MB of Georgetown are capturing all the service opportunity that is realistically
available for capture by the MB brand in the AOI. Protestant’s construction of
additional service bays and its hiring of more service technicians will reduce wait
times for major repairs. Finding of Fact No. 122 and the statements at pages 54 and
56 of the PFD should be modified to state that, “The existing MB dealers in the
Austin AOR are already capturing all the service opportunity that is realistically
available for capture by the MB brand in Protestant’s AOL”

14.  Protestant excepts to Finding of Fact No. 123 concerning the service
performance of Protestant’s AOI in December 2018. The finding unjustly ignores
the most recent SOI reports (June 2019 through October 2019) showing that the
existing Austin AOR MB dealers are exceeding every benchmark on those reports.
(Ex. P-28, Ex. P-29, Ex. P-61, Ex. P-62). Protestant is mystified why your Honors
choose to make a finding using the most outdated SOI report in evidence. Finding
of Fact No. 123 should be modified to state that, “MB Austin’s AOI is above every

benchmark (national, regional, area, market, market tier) as of October 2019.”
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15.  Protestant excepts to Finding of Fact No. 127 and the statements made
at page 55 of the PFD concerning Protestant’s compliance with MBUSA’s brand
standards. As discussed in Exception No. 7, the finding and statements wrongly
imply that Protestant’s facility is not “competitive” with other dealership facilities
and is based on an incorrect interpretation of the statutory factor of adequate
representation. The legal standard is “adequate” representation—not “optimal”
representation, or representation “superior” to competing brands. MBUSA sets
facility standards. Protestant makes the necessary investments to maintain
compliance with those standards and takes all remedial actions requested by
MBUSA to do so. (Tr. 674:13-18). Protestant’s compliance with MBUSA’s brand
standards is further shown by the fact that Protestant has earned the “Brand
Standards Bonus” every year since 2014. (Ex. I-69 @ 052, Ex. P-18 to Ex. P-21).
Components of the brand standards bonus include “Facility/Autohaus 2” and
“Annual Facility Certification.” (Ex. P-21). From its facility, Protestant is profitable
and is capturing all the MB service business realistically available for capture in its
AOI, as shown by the recent SOl reports. If MBUSA wants all its franchised dealers
to have facilities that are the same aesthetically, or that are comparable with, or
superior to, those of competing brands, then MBUSA has the power to mandate the
facility standards necessary to achieve those goals. Until MBUSA does so,
dealership facilities, like Protestant’s, that comply with MBUSA’s current facility

standards provide adequate representation. (Tr. 625:19-21). Finding of Fact No.
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127 and the statements on page 55 of the PFD should be modified to provide that,
“MB Austin is compliant with MBUSA’s brand standards.”

16.  Protestant excepts to Finding of Fact No. 128 concerning Protestant’s
dealership location. The finding states that the dealership is not in a desirable part
of town for a luxury dealership. Protestant’s large volume of service business
demonstrate the incorrectness of this finding. The finding is also undermined by
your Honors’ Finding of Fact No. 45 (“Traffic patterns give MB Austin a good
service location relative to daily commuters, and MB Austin is near employment
centers.”). Finding of Fact No. 128 should be modified to state that, “MB Austin’s
location 1s in a good location for a luxury car dealership.”

17.  Protestant excepts to Finding of Fact No. 130 and the statements at
pages 52, 55, 56, and 63 of the PFD concerning adequacy of representation as to
sales in the Austin AOR and in Protestant’s AQI. The finding and statements assert
that Protestant is not adequately representing the MB brand in terms of sales. The
finding and statements are based on incorrect legal standards and violate Board
precedent. The proper legal question is whether *“the manufacturer or distributor of
the same line-make of new motor vehicle is being adequately represented as to sales
and service . ..” Tex. Occ. Code § 2301.652(a)(1). In a metro market like Austin
with more than one dealership representing the brand, the inquiry is not whether one
dealer is adequately representing the brand in a market area, but whether the existing
dealers are doing so. Furthermore, whether the brand is being adequately

represented depends on whether the amount of lost opportunity in the market
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realistically available for capture by the brand’s existing dealers 1s large enough to
profitably support another dealership for the brand. Swickard and MBUSA failed
to prove that the existing MB dealers in the Austin AOR are inadequately
representing MB as to sales. Using a “net” registration methodology, Mr. Farhat
found that from 300 to 425 registrations were “lost” to competing brands in 2018.
(Tr. 552:11-21, Tr. 579:11-18; Ex. I-65 @ 040, 041). Using his “gross loss”
methodology, Mr. Farhat calculated that 474 registrations were not captured in 2018
for the MB brand by the existing dealer network using MB’s national market share
penetration as a benchmark and that 281 units of insell were available for capture.
(Ex. I-65 @ 96). But Swickard and MBUSA failed to prove that this amount of
shortfall (755 units), which as shown above in Exception Nos. 2 and 5 is inflated
and unreliable, can profitably support another MB dealership in the Austin AOR.
Your Honors suggest on page 63 of the PFD that lost opportunity will grow along
with Austin’s continued growth. However, Mr. Farhat never calculated such a
number, as your Honors noted in the PFD.® Consequently, your Honors” statement
constitutes speculation and should be withdrawn. Finding of Fact No. 130 and the
statements at pages 52 55, 56, and 63 of the PFD should be modified to provide that,

“Swickard and MBUSA failed to prove that the MB brand is not being adequately

& Whether Austin will continue to grow in light of the economic fallout from the COVID-19
pandemic is questionable and is a proper subject for a remanded hearing,
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represented in the Austin AOR in terms of vehicle sales. Accordingly, this factor
weighs against licensing the proposed dealership.”

18.  Protestant excepts to Finding of Fact No. 142 concerning Swickard’s
failure to provide MBUSA with a dealer application, business plan, balance sheet,
breakeven analysis, or other financial projections. The finding states that MBUSA
did not “need” this financial information to determine whether the proposed new
dealership “will further healthy competition.” But even if MBUSA did not “need”
this information to make 1ts decision to award Swickard a franchise, the Board needs
it to decide this case correctly, as shown by the Board’s prior decisions, especially
Landmark Chevrolet. Without reasonably reliable estimates of the proposed
Swickard dealership’s cost structure, operational expenses, revenue projections, and
breakeven point, the Board cannot determine whether licensing the dealership will
result in healthy or destructive competition. Without knowing how many new
vehicles the proposed Swickard dealership must sell to be profitable, the Board has
no way of knowing if the amount of lost opportunity realistically available for
capture is sufficient to make the proposed dealership profitable without harming the
existing MB dealers. Without such evidence, the Board rightly assumes that
cannibalization of sales will ensue if the applicant is licensed. Landmark Chevrolet,
PFD at pp. 27, 35, 64 [Finding of Fact No. 209], 71 [Finding of Fact No. 278].
Unprofitable dealerships and unhealthy competition among dealers of the same
brand are not in the public interest. Unhealthy competition occurs when the

realistically available opportunity or market potential for a brand in the relevant
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market 1s msufficient to profitably support each of the brand’s dealers located in
that market. Landmark Chevrolet, PFD at p. 32; Lee Trevino Ford, PFD at pp. 22-
23, 29, 34. Destructive competition between the existing dealerships and the new
dealership will result if the realistically achievable lost sales opportunity and service
opportunity for the new dealership are insufficient for it to be profitable. Austin
Chevrolet, Inc. v. Motor Veh. Bd., 212 S.W.3d 425, 434 (Tex. App. — Austin 2007,
pet. denied). Finding of Fact No. 142 should be modified to state that, “Swickard
had the burden to prove that the proposed dealership will further healthy
competition, which required Swickard to prove that the amount of lost opportunity
realistically available for capture in the Austin AOR is sufficient to make the
proposed dealership profitable. Swickard failed to provide such proof and thus
failed to discharge its burden.”

19.  Protestant excepts to Finding of Fact No. 143 concerning whether the
proposed Swickard dealership will be subsidized by the existing MB dealers. The
finding wrongly assumes that the “untapped sales and service opportunity in the
Austin AOR” is sufficient for the proposed dealership to be “successful.” No
evidence supports this assumption and the finding based on that assumption.
Swickard and MBUSA failed to prove that the amount of lost sales and service
opportunity realistically available for capture in the Austin AOR is sufficient to
make the proposed dealership “successful,” i.e., profitable. The reliable evidence
in the record shows that the existing MB dealers—primarily Protestant—will

subsidize the proposed dealership. That is so because not enough untapped sales

(]
Back to AGENDA



Board Meeting eBook April 1, 2021 142

and service opportunity is realistically available for capture in the Austin AOR to
make the proposed dealership profitable without cannibalizing sales and service
business from the existing MB dealers. Landmark Chevrolet, PFD at pp. 27, 35, 64
[Finding of Fact No. 209], 71 [Finding of Fact No. 278]. Finding of Fact No. 143
should be modified to state that, “Applicant failed to prove that the untapped sales
and service opportunity realistically available for capture in the Austin AOR is
sufficient for the proposed dealership to be successful without being subsidized by
the existing MB dealers.”

20.  Protestant excepts to Finding of Fact No. 144 and the statements at
pages 60, 61, and 75 of the PFD concerning “healthy competition.” The finding and
statements are misleading. The luxury automobile segment of the Austin AOR 1s
already “hypercompetitive.” (Tr. 299:18-30; Tr. 1315:7-8; MBUSA’s Opening
Brief at 17). As of 2018, thirty-eight (38) luxury dealerships serve the Austin
market. (Ex. I-65 @ 057, Ex. I-66 @ 022). Protestant faces stiff price competition
from the other luxury brand dealerships (Tr. 1185:18-1186:10, Tr. 1189:25-1190:3;
Ex. 1-65 @ 034, Ex. P-7 @ 013 [{ 36]). Establishing the proposed Swickard
dealership will not increase competition in a healthy way, given Swickard’s and
MBUSA'’s failure to prove that enough realistically achievable lost opportunity
exists in the market to support the new dealership without harming Protestant.
Finding of Fact No. 144 and the statements made at pages 60, 61, and 75 of the PFD
should be modified to include this sentence: “Because of Swickard and MBUSA’s

failure to prove that enough realistically achievable lost opportunity exists in the
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Austin AOR to support the new dealership without harming Protestant, unhealthy
competition will occur if the proposed Swickard dealership is established.”

21.  Protestant excepts to Finding of Fact No. 146 and 150 and the
statements at pages 60, 61, and 75 of the PFD concerning customer convenience
and competition. The findings and statements are misleading. As shown above, the
Austin market is currently “hypercompetitive.” The findings and statements also
ignore the fact a brand can always enhance customer convenience by establishing a
new dealership that is closer to a part of the market than are the brand’s existing
dealers. Adding a new dealership will likely increase inventory and advertising.
But such increases are not desirable when, as here, the lost opportunity realistically
available for capture by the MB brand has not been shown to be sufficient to
profitably support the new dealership without harming the existing MB dealers. See
Lee Trevino Ford, PFD at p. 28. Finding of Fact Nos. 146 and 150 and the
statements at pages 60, 61, and 75 of the PFD should be modified to state that,
“Although establishing the proposed Swickard dealership could potentially result in
modest increases in advertising for the MB brand, the availability of inventory in
the market, access to the MB brand, convenience of service, and choice and
competitive pricing for consumers, those potential benefits are outweighed by
Swickard and MBUSA’s failure to prove that the lost opportunity realistically
available for capture by the MB brand is sufficient to profitably support the new

dealership without harming the existing MB dealers.”
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22.  Protestant excepts to Finding of Fact No. 147 and statements at pages
60, 61, and 75 of the PFD concerning competition and customer convenience. The
finding and statements are misleading. As shown above, the Austin market is
already “hypercompetitive.” The finding and statements also ignore the fact
customer convenience can always be increased simply by establishing a new
dealership that is closer to a part of the market than are the brand’s existing dealers.
Establishing the proposed Swickard dealership would increase customer
convenience in the South Austin area. (Tr. 1012:2-10; Ex. I-65 (@ 095). But the
cost of such an increase outweighs its benefit. The increase in customer
convenience resulting from the establishment of the proposed Swickard dealership
would be undesirable and destructive because the lost sales and service opportunity
realistically available for capture by the MB brand in the Austin AOR has not been
shown to be sufficient to profitably support the proposed dealership without
harming MB’s existing dealers. See Lee Trevino Ford, PFD at p. 28 (convenience
of the facility to the public is not in and of itself controlling “as there may well be
other overriding factors which will govern if the consequences of the granting the
license are likely to be more detrimental than beneficial.”). Finding of Fact No. 147
and the statements at pages 60, 61, and 75 of the PFD should be modified to state
that, “Because of Swickard and MBUSA’s failure to prove that the lost opportunity
realistically available for capture by the MB brand is sufficient to profitably support

the new dealership without harming the existing MB dealers, licensing the proposed
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Swickard dealership would cause unhealthy competition that would outweigh the
benefit of increased customer convenience.”

23.  Protestant excepts to Finding of Fact No. 149 and the statements at
pages 61 and 62 of the PFD concerning entry-level luxury buyers, The finding and
statements wrongly assert that Protestant “does not market” to entry-level
customers. In fact, entry-level sales constituted almost 20% ot Protestant’s new
vehicle sales (163 units) in 2018 (Ex. I-14 @ 007 [Lines 4-6, 9, 21-22] and 17% of
MB of Austin’s new vehicle sales (177 units) in 2017. (Ex. I-11 @ 007 [Lines 1, 3,
4, 6-7, 18-19]. While these sales are largely unprofitable, they may make it possible
for Protestant to meet the objectives needed to qualify for sales-related incentives.
Your Honors says that Protestant did not support its assertion “by evidence in the
record” that a large volume of entry-level sales are not realistically available to the
proposed dealership. Protestant did so by citing to the product popularity report at
Ex. I-68@ 006 and 007. That report shows that entry-level registrations constitute
a relatively small portion of total retail competitive group registrations. Swickard
also produced no evidence of the number of the entry-level sales its dealership
would likely make or the projected profit margins on such sales. Nor did Swickard
offer evidence of the number of entry-level sales it would have to make to qualify
for sales-related incentives. Finding of Fact No. 149 and the statements at page 74
should be modified to provide that, “MB Austin markets to entry-level customers

and depends on such sales to qualify for sales-related incentive bonuses. Swickard
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produced no evidence of the number of the entry-level sales its dealership would
likely make.”

24.  Protestant excepts to Finding of Fact No. 153 and to the statements at
page 62 of the PFD concerning Protestant’s ability to compete in the market. The
finding and statements wrongly imply that healthy competition will occur between
Protestant and the proposed Swickard dealership. As shown in Exception Nos. 4,
6, and 18, it will not. As the Board realized in Landmark Chevrolet, destructive
competition will likely ensue because Swickard and MBUSA failed to show that the
realistically achievable lost sales and service opportunity in the Austin AOR is
sufficient for the Swickard dealership to breakeven and be profitable. Landmark
Chevrolet, PFD at pp. 34-35. Finding of Fact No. 153 and the statements at page
62 of the PFD should be modified to state that, “MB of Austin is a highly profitable
dealership that is in a good position for competing in the market. However, MB
Austin’s competitive response to the proposed Swickard dealership will trigger
destructive competition because Swickard and MBUSA failed to prove that the
realistically achievable lost sales opportunity and service opportunity available for
capture in the Austin AOR are sufficient for MB Austin to maintain its level of sales
and profitability and for the new dealership to be profitable.”

25.  Protestant excepts to Finding of Fact No. 154 and the statements at
page 62 of the PFD concerning competition in the marketplace. The finding and
statements provide that the proposed dealership “will promote healthy competition

in the marketplace, and this factor weighs in favor of granting the Application.” For
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the reasons set forth in Exception Nos. 4, 6, 18, and 21, no evidence supports the
finding or these statements. Absent any credible evidence of quantifiable,
reasonably achievable opportunity in the Austin AOR in excess of the amount
needed for the proposed Swickard dealership to exceed its break-even point without
harming Protestant, destructive competition will ensue. Landmark Chevrolet, PFD
at 32. The finding and statements should be modified to state that “Swickard and
MBUSA failed to prove that opening the proposed dealership will promote healthy
competition in the marketplace, and this factor weighs against granting the
Application.”

26.  Protestant excepts to Finding of Fact No. 155 and the statements at
pages 63 and 64 of the PFD because they are misleading and based on a misreading
of the Board’s Landmark Chevrolet decision. Citing to pages 30-31 of the
Landmark Chevrolet PFD, your Honors state that Landmark Chevrolet “notes that
it is acceptable for an existing dealership to experience some lost profits when a new
dealership is established.” Your Honors have taken this statement out of context
and overlooked important qualifications the Board placed on this statement in the
PFD and its Findings of Fact:

“Did the Legislature intend to require existing dealers in a market with
little to no opportunity above and beyond that which is already being
captured to forgo their profitability for the benefit of a new dealer? To
answer this question in the affirmative seems exceedingly unfair to
Landmark (the protesting dealer) . . . If the Board adopts Munday's (the
applicant’s) interpretation of harm without some real indication that

opportunity exists, Landmark will likely work even harder and sacrifice
even more to acquire less . . .
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“The Board has clearly ruled, on a number of occasions, that an existing
dealer in a flourishing market where opportunity looms large is not
necessarily ‘harmed’ simply because it must now share the market with a
new dealer, even if it means that the existing dealer will profit less after
the dealer network expands. It is appropriate for the Board to expect a
protesting dealer in danger of losing profits to acclimate itself to an
addition to the dealer body by adjusting its business strategy to capture
as-yet untapped opportunity in the market.

*. .. Munday and GM ask the Board to find that Munday’s establishment
in the Houston MDA will enhance healthy competition absent a showing
of quantifiable, reasonably achievable opportunity in the market in
excess of the amount needed for Munday to exceed its break-even point
without harming Landmark.

“... In this case, the 1992 shortfall ... equaled 705 units . . . This is well
under the number of units Munday needs to break even. In the unlikely
event that Munday could capture all of that shortfall, the remainder
needed to keep the dealership viable would have to be cannibalized from
Landmark and Robbins (the existing dealers). Without quantifiable
achievable opportunity in the market beyond that, Landmark and Robbins
would then be relegated to cannibalizing from other competitors in the
market.” (Emphasis added). (PFD at pp. 30-31, 32, 35).

The Board in Landmark Chevrolet also made the following findings of fact:

“37. Munday’s break-even point for new motor vehicle sales was
calculated to be from 1200 to 1500 units per year and its planning
potential was determined by GM to be 2296 units.

208. Even if Munday captured all 336 units calculated as part of the
hypothetical related to the San Antonio case study touted by GM’s expert,
this does not represent nearly the amount of sales Munday needs to
meet, let alone exceed, its break even point.”

209. The record in this case reflects a level of opportunity that is so low
that Munday’s options, upon entry into the Houston MDA market, are
truly limited to cannibalization of its closest intrabrand competitors in
order to merely survive.

247. In this case, the record reflects that Munday and GM are asking the

Board to find that Munday’s establishment in the Houston MDA will
enhance healthy competition absent a showing of quantifiable,
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reasonably achievable opportunity in the market in excess of the
amount needed for Munday to exceed its break-even point without
harming Landmark.

255. Adjustments made to accommodate an addition in a market where
achievable opportunity does not exist in substantial numbers is, in
essence, the antithesis of healthy competition and will necessarily impact
consumers negatively.

256. Although consumers who purchase vehicles from a dealer who has
adjusted its gross profit per vehicle downward to accommodate an
addition to its dealer network will likely drive away feeling that they
made a good deal, they will not remain satisfied for long if that dealer
offsets its accumulating losses in gross profits per vehicle or its increased
advertising costs per new vehicle sold by, for example, hiring less
qualified service technicians at smaller salaries.”

260. Because Munday and GM have failed to identify a quantifiable
amount of reasonably achievable opportunity in the Houston MDA, it
is impossible to know whether the issues unique to north Houston
indicate a real need for an additional to the market as a whole or simply

confirm that the existing dealers body is no longer well-placed.”
(Emphasis added). (PFD at pp. 47, 64, 67, 68, 69).

The Board’s Landmark Chevrolet decision shows the crucial importance of
knowing the amount of reasonably achievable opportunity for MB in the Austin
AOQOR and of knowing the proposed Swickard dealership’s breakeven point. Without
such knowledge the Board must assume Protestant will be harmed, that destructive
competition would ensue upon Swickard’s entry into the market, and that the public
interest will not be furthered.

Y our Honors also misinterpret Protestant’s reference to case studies in which
adding a new MB dealership caused existing dealers to lose sales. The loss in sales
by existing dealership resulted because the lost opportunity in those markets, which

was reasonably available for capture, was msufficient to profitably support both the
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new and the existing dealers. At page 64 of the PFD, your Honors attribute an
asserted “standard” to Protestant that Protestant does not espouse. (PFD at p. 64).
Protestant’s standards for deciding this case are based on the Board’s Landmark
Chevrolet and Lee Trevino Ford decisions, which your Honors have interpreted
incorrectly. Those decisions show that an existing dealer is not harmed within the
meaning of the Code because it might lose some sales or profits to a new dealership
when the lost opportunity in the market, reasonably available for capture by the
brand, is large enough to support both the existing and the proposed dealerships,
thus allowing the existing dealer to make up sales or profits lost to the new dealer
by capturing untapped opportunity available in the market. That is not the situation
here.

Finding of Fact No. 155 and the statements at pages 63 and 64 should be
modified to state that, “An existing dealer is not necessarily harmed because it must
share the market with a new dealership, even though the existing dealer experiences
some lost sales or profits after the dealer network is expanded, when opportunity
realistically achievable for the brand in the market is sufficient for the new dealer
to breakeven and for the existing dealer to adjust its business strategy to capture
untapped opportunity reasonably available for capture.”

27.  Protestant excepts to Finding of Fact No. 156 and the statements at
page 70 of the PFD conceming lost service opportunity because they are based on
the incorrect standard of theoretical loss as opposed to the proper standard of loss

that is reasonably available for capture. See Exception Nos. 8, 9. 13, 19, 21. Your
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Honors state that Protestant failed to support its assertion that no lost service
opportunity exists or that the only way the new dealership could be profitable is to
take service work away from Protestant. (PFD at 70). Your Honors improperly
shift the burden of proof to Protestant and also disregard the most recent SOI reports
in evidence. Those SOI reports indisputably establish that all the service
opportunity reasonably available for capture is being captured by the existing MB
dealers. (Ex. I-25, Ex. P-26, Ex. P-27, Ex. P-28, Ex. P-29, Ex. P-61, Ex. P-62).
Because that 1s so, the proposed dealership will necessarily take service business
from Protestant. The Board recognized in Landmark Chevrolet that this kind of
cannibalization occurs when there is insufficient reasonably achievable lost sales
opportunity in the market. Such cannibalization also will occur when there is
insufficient lost service opportunity reasonably available for capture in the market.
Finding of Fact No. 156 and the statements on page 70 of the PFD should be
modified to provide that, “The existing MB dealers are already capturing all the
service opportunity that is realistically available for capture in the Austin AOR and
Protestant’s AOI. The proposed dealership would, therefore, take service business
away from Protestant.”

28.  Protestant excepts to Finding of Fact No. 157 concerning the
percentage of MB vehicles serviced by the existing dealers in “the Austin AOI”
because the finding is misleading and based on older, outdated SOI reports. By
referring in the PFD to “the Austin AOI,” Protestant assumes your Honors mean

“MB Austin’s AOL” The most recent SOI reports in evidence show that since May
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2019, the SOIT scores for Protestant’s AOI have been equal to, or higher than,
national, regional, area, market, and market tier benchmarks. (Ex. P. 28, P-29, Ex.
P-61, P-63). Your Honors give no explanation why these recent reports are ignored
in favor of older reports. The Board should know about these recent reports that are
in the evidentiary record and what they show. Finding of Fact No. 157 should be
modified to state that, “Since May 2019, the SOI scores for Protestant’s AOI have
been equal to, or higher than, national, regional, area, market, and market tier
benchmarks.”

29.  Protestant excepts to Finding of Fact No. 158 concerning service work
in Austin because it is based on the incorrect standard of theoretical service loss as
opposed to the proper standard of service loss that is realistically available for
capture. As shown in Exception Nos. 8, 9. 13, 19, 21, and 24, and by the most recent
SOI reports in evidence, the existing MB dealers already are capturing all the service
opportunity that is realistically available for capture. Consequently, the proposed
dealership will necessarily take service business from Protestant. Finding of Fact
No. 158 should be modified to state that, “MB Austin will lose service business to
the proposed dealership because MB Austin and MB of Georgetown are capturing
all the service opportunity that is realistically available for capture in MB Austin
AQL”

30.  Protestant excepts to Finding of Fact No. 159 concerning service work
in Austin because it is based on the incorrect standard of theoretical service loss as

opposed to the proper standard of service loss that is realistically available for
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capture. As shown in Exception Nos. 8, 9. 13, 19, 21, 24, and 26, and by the most
recent SOI reports in evidence, the existing MB dealers are already capturing all the
service opportunity that is realistically available for capture. Consequently, the
proposed dealership will necessarily take service business from Protestant. Finding
of Fact No. 159 should be modified to state that “MB Austin and MB of Georgetown
presently are capturing all the service opportunity that is realistically available for
capture in MB Austin AQL”

31.  Protestant excepts to Finding of Fact No. 160 and the statements at
pages 62 and 75 of the PFD concerning harm to the existing MB dealerships from
sales lost to the proposed Swickard dealership. The findings and statements are
based on the incorrect standard of theoretical lost sales opportunity rather than on
the correct standard of lost sales opportunity that is reasonably available for capture
by the MB brand from its competitors. The finding and statements also improperly
assume that the new dealership would capture all the claimed lost sales opportunity
“in the market”—which Protestant assumes is the Austin AOR. The Board’s
decision in Landmark Chevrolet—as well as the expert testimony in this case —
shows that such an assumption is unrealistic and unwarranted. Finding of Fact No.
160 and the statements at pages 62 and 75 of the PFD should be modified to provide
that, “MB Austin will experience a loss of sales to the proposed dealership because
neither Swickard nor MBUSA proved that the amount of lost sales opportunity

realistically available for capture in the Austin AOR is sufficient to profitably
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support the proposed dealership. Consequently, the proposed dealership will
cannibalize sales from the existing MB dealers, primarily MB Austin.”

32.  Protestant excepts to Finding of Fact No. 161 concerning the total
amount of lost sales opportunity in the Austin AOR. The finding is misleading
because, as shown in Protestant’s previous Exceptions, it is based on the incorrect
standard of unachievable, theoretical lost sales opportunity. The lost opportunity
numbers recited in the finding are not realistically achievable or available for
capture because all the experts admitted that gross loss and insell will remain in the
Austin AOR even if the MB brand exceeds 100% of its expected share of the Austin
AOR. The expert tor Swickard and MBUSA, Mr. Farhat, made no reduction to the
the lost sales opportunity number to account for the gross loss and insell that would
remain in the Austin AOR if the proposed Swickard dealership were established.
Mr. Farhat also included gross loss and insell located outside the 40-mile radius of
the proposed Swickard dealership, which is the purported penetration profile for that
dealership. The numbers in the finding are, therefore, inflated and unreliable.
Finding No. 161 should be modified to state that, “Swickard and MBUSA failed to
prove the amount of lost sales opportunity that is realistically available for capture
by the MB brand from its competitors in the Austin AOR.”

33.  Protestant excepts to Finding of Fact No. 163 concerning zip codes
because it is misleading. The finding incorrectly suggests that the concept of gross
loss takes into account “locational issues.” The testimony was undisputed that gross

loss, measured at the zip code level, does not account for dealership locations. Dr.
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Hatch and Mr. Farhat both testified that the gross loss concept, as applied at the zip
code level, does not consider the influence of the dealership locations of the
competing brands. In other words, measuring gross loss at the zip code level omits
any consideration of dealership locations. (Tr. 1195:23-25, Tr. 1197:15-19). To
avoid misleading the Board about the gross loss analysis, Finding of Fact No. 163
should be modified to state that, “Calculating gross loss by Zip Code takes into
account the actual registrations in that area as well as demographics, but does not
take into account or consider the influence of the dealership locations of the
competing brands.”

34.  Protestant excepts to Finding of Fact No. 164 and the statement at
page 62 of the PFD concerning the performance of the South Austin BMW
dealership. No reliable evidence supports this finding or your Honors” statement
that, “the new BMW dealership has experienced over 100 percent sales
effectiveness . . .” MBUSA’s Mr. Farhat testified that he did not determine the
number of sales made by each of the Austin BMW dealers. (Tr. 1642:6-10). Mr.
Gomez, MBUSA s sales operation manager for Market 12 until 2018, testified, over
MB of Austin’s “best evidence” objection, that the South Austin BMW store had
sold “760-something through October . ..” (Tr. 1084:11-16). He also testified, over
Protestant’s hearsay objection, that BMW’s North Austin store was selling fewer
new units in 2019 than in prior years. (Tr. 1688:16-23). Mr. Gomez’s testimony
was improper and your Honors erred in not excluding it. In any event, MBUSA

produced no documentary evidence to support Mr. Gomez’s statement or that MB
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was losing sales to BMW because of the establishment of the South Austin store.
Nor was any such data produced to Protestant by MBUSA in response to MB of
Austin’s discovery requests, which also supported the exclusion of Mr. Gomez’s
hearsay testimony. The finding should be modified to state that, “Neither Swickard
nor MBUSA proved that MB is experiencing loss due to the new South Austin
BMW dealership.” The statement at page 62 of the PFD should be withdrawn.

35.  Protestant excepts to Finding of Fact No. 165 concerning the proposed
Swickard dealership’s projected new vehicle sales. The finding is both improper
and misleading. The finding is improper because it is a mere summary of Mr.
Farhat’s testimony. “Mere recitals of testimony or references to or summations of
the evidence are improper.” Texas Health Facilities Comm’n v. Charter Medical-
Dallas, 665 S.W.2d 446, 452 (Tex. 1984). The finding is misleading because it
ignores projected sales of new vehicles of 916 made by MBUSA and 775 made by
Swickard—the folks actually in the business of selling motor vehicle business—
both which exceed the inflated lost sales opportunity of 755 units. To avoid
misleading the Board and to make a proper finding, Finding of Fact No. 165 should
be modified to state that, “The only reliable projections in evidence show that the
proposed dealership will sell more new vehicles per year than the lost sales
opportunity that is realistically available for capture by the MB brand from its
competitors in the Austin AOR.”

36.  Protestant excepts to Finding of Fact No. 166 because it is based on

the incorrect standard of theoretical lost sales opportunity and an unreliable sales
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projection as shown in Protestant’s previous Exceptions. The 755 units of lost sales
opportunity referenced in the finding is an unreliable, inflated number based on a
calculation of theoretical loss as opposed to a loss figure that is realistically available
for capture by the MB brand from its competitors. It is undisputed that gross loss
and insell would remain in the Austin AOR even if the proposed Swickard
dealership were established. But Mr. Farhat made no adjustment to his 755 figure
to account for this remaining gross loss and insell or to account for the gross loss
and insell located outside the 40-mile radius that Mr. Farhat developed for the
proposed dealership based on the penetration profiles of Protestant and MB of
Georgetown. Finding of Fact No. 166 should be modified to state that, “Swickard
and MBUSA failed to prove that the proposed dealership will not take sales from
the existing MB dealers.”

37.  Protestant excepts to Finding of Fact No. 167 concerning Protestant’s
ability to withstand competition from the proposed dealership. The finding is based
on an incorrect standard. As shown in Protestant’s previous Exceptions, an existing
dealer is not required to sacrifice its profits to a new dealership when the lost
opportunity in the market that is reasonably available for capture by the brand is less
than the amount necessary to profitably support the new dealership. The Board does
not require the existing dealers to subsidize or support the new dealer. Landmark
Chevrolet, PFD at pp. 30-31, 32, 35. Finding of Fact No. 167 should be modified

to state that, “Swickard and MBUSA failed to prove that the amount of lost
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opportunity realistically available for capture is sufficient enough to profitably
support the Swickard dealership without taking profits from MB Austin.”

38.  Protestant excepts to Finding of Fact No. 170 and the statements at
pages 70 and 71 of the PFD concerning Protestant’s profitability in relation to sales
volume and incentive payments. The finding is misleading. Protestant’s
profitability is largely dependent on its ability to hit MBUSA’s sales and service
performance goals and thus obtain incentive payments from MBUSA. (Ex. I-69 @
051, 052). In 2018, Protestant had an operating profit of only $667,011. (Id.).
During that year, Protestant collected approximately $4.7 million in incentives for
meeting MBUSA’s sales and service performance-related targets. (Id.). Swickard
and MBUSA did not analyze the impact of the loss of sales to the proposed
dealership on Protestant’s ability to achieve the sales and service-related incentives
and performance bonuses it needs to be more than marginally profitable. Your
Honors excuse their failure to do so by wrongly shifting the burden of proof to
Protestant, stating at pages 70 and 71 of the PFD, that no evidence was presented to
show that MB Austin will not qualify for incentive payments if the new dealership
opens or lost some service business to it. It was Swickard’s and MBUSA’s
obligation to present such evidence. Finding of Fact No. 170 and the statements at
page 70 and 71 of the PFD should be modified to provide that, “The low amount of
realistically achievable sales and service opportunity available for capture in the
Austin AOR indicates that the establishment of the proposed Swickard dealership

likely would keep MB Austin from meeting the thresholds necessary to achieve
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incentive and bonus payments. Swickard and MBUSA produced no evidence to the
contrary.”

39.  Protestant excepts to Finding of Fact No. 179 concerning Protestant’s
ability to adjust its business strategy once the proposed Swickard dealership is
established. The finding wrongly assumes that enough “untapped opportunity in
the market” exists to profitably support the existing MB dealers and the proposed
dealership. As shown in Protestant’s previous Exceptions, Swickard and MBUSA
failed to prove that the untapped sales and service opportunity realistically available
for capture in the Austin AOR is sufficient for the proposed dealership to be
successful without being subsidized by the existing MB dealers. As shown in
Exception No. 23, the Board in Landmark Chevrolet held that an existing dealer
must “adjust its business strategy to capture untapped opportunity in the market,”
but the existing dealer is not required to sacrifice business to a new dealer when the
untapped opportunity in the market is insufficient to profitability support the new
dealer. Finding of Fact No. 179 should be modified to state that, “MB Austin should
not be required to adjust its business to meet competition from the proposed
Swickard dealership because Swickard and MBUSA failed to prove that the amount
of lost opportunity in the Austin AOR realistically available for capture by the MB
brand is sufficient to profitably support the existing dealers and the proposed
dealership.”

40.  Protestant excepts to Finding of Fact No. 184 and the statement made

on page 68 of the PFD concerning Mr. Stockton’s testimony. The finding and
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statement assert that Mr. Stockton’s estimate of Protestant’s profit loss did not
account for economic and population growth in Austin and is based on non-
statistically significant calculations. Your Honors provide no evidentiary support
for the statement and finding. The second sentence of Finding of Fact No. 184 and
the statement made at page 68 of the PFD should be withdrawn.

4]1.  Protestant excepts to Finding of Fact No. 185 and the statements at
page 68 of the PFD concerning Mr. Stockton’s use of the gravity model. The finding
and statement mischaracterize Mr. Stockton's testimony. Mr. Stockton never
claimed that the sales losses of existing dealerships would follow on a one-to-one
basis with lost territory under the gravity model. Mr. Stockton testified that market
share increases would offset some of the territory loss, and that Protestant’s sales
losses would be somewhat less than the territorial losses to the proposed Swickard
dealership. (Ex. P-1 @ 016 [{ 47]). He also pointed out that in other examples in
which MBUSA added dealerships, market share increases offset some, but not all
territorial losses. (Ex. P-1 @ 013 [ 41]). He noted that sales losses were
approximately two-thirds of the territorial losses. (Tr. 994:7-10). Finding of Fact
No. 185 and the statements at page 68 of the PFD should be withdrawn.

42,  Protestant excepts to Finding of Fact No. 186 and the statement made
on page 68 of the PFD concerning Mr. Stockton’s testimony concerning the gravity
model. The finding and statement wrongly assert that Mr. Stockton “admitted that
his gravity model did not accurately capture MB Austin’s performance in its fixed

operations.” Mr. Stockton made no such admission. Mr. Stockton’s testimony was
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that the proposed dealership’s impact on Protestant’s service business “probably”
would be less than expected by the gravity model. (Tr. 1019:14-18). The gravity
model is a useful predictive model — not a precise measurement. Finding of Fact
No. 186 and the statement at page 68 of the PFD should be withdrawn, or at the very
least modified to state that, “Mr. Stockton acknowledged that the impact on MB
Austin’s service business by the proposed Swickard dealership would probably be
less than expected.”

43.  Protestant excepts to Finding of Fact No. 189 and the statements made
on page 69 of the PFD concerning the methodologies used by Mr. Stockton and Dr.
Hatch. The finding and statements wrongly accuse them of using methodologies
that have not accepted by the automotive industry or by the Board. In fact, the Board
and automotive manufacturers and distributors for decades have used “net loss™ to
measure lost opportunity in market areas. MBUSA’s market expert, Mr. Farhat,
used it, as your Honors recognize in the PFD. (PFD at pp. 27, 51-52). The finding
and statements also wrongly assert that the methodologies used by Mr. Stockton and
Dr. Hatch are “not improvements” upon the methodologies used by MBUSA’s
experts and “do not hold up when tested in real-world examples of new dealership
establishments.” The downward adjustment that Dr. Hatch and Mr. Stockton
recommended concerning gross loss and insell are supported by “real-world” data
and necessary to measure the lost sales opportunity that is realistically available for
capture by a brand from its competitors, which is the standard the Board set forth

and applied in Landmark Chevrolet. The expert testimony and reports of Mr. Farhat
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and Mr. Stockton together show that every Texas AOR has gross loss for every
competitive brand. (Tr. 571:7-19, Tr. 939:4-24). At the hearing, Mr. Farhat
admitted that “[t]here’s no claim . . . that there will no longer be gross loss . . .” if
the proposed dealership is established in the Austin AQR. (Tr. 1602:10-11). During
2018, gross loss remained in all Texas AORs even where MB’s registration
etfectiveness was far greater than 100%. (Ex. I-65 @ 096, Ex. I-66 @ 033, Ex. P-
1 @ 241). Dr. Hatch testified that gross loss would likely remain in the Austin AOR
if MB of Austin were achieving 150% of benchmark in the AOR. (Tr. 1160:22-
1161:7). As to insell, Mr. Farhat testified that nsell “occurs in markets for all
brands.” (Tr. 604:2-3). Mr. Farhat also admitted that insell remains in a market
even when a brand achieves 100% or greater registration effectiveness in that
market. (Tr. 570:22-571:6). Dr. Hatch agreed, testifying that insell would remain
in the Austin AOR if the MB brand were 150% of the benchmark. (Tr. 1199:1-20).
Mr. Farhat’s analysis also showed that gross loss and insell were located outside the
penetration profile he developed for the proposed dealership. (Ex. I-65 (@ 096, 097,
098, 099). Finding of Fact No. 189 and the statements made on page 69 of the PFD
should be modified to provide that, “Mr. Stockton and Dr. Hatch used
methodologies previously accepted by the Board.  Those methodologies
demonstrate that the gross loss and insell numbers for the Austin AOR must be
adjusted downward to account for the gross loss and insell that would remain in the

Austin AOR even if the proposed dealership were established and the MB brand
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achieved more than 100% of market share and to account for the gross loss and
insell located outside of the proposed dealership’s penetration profile.”

44.  Protestant excepts to Finding of Fact No. 190 and the statements on
page 73 of the PFD concerning lost sales and service opportunity because they are
unsupported by reliable evidence. As shown in Protestant’s previous Exceptions,
Swickard and MBUSA failed to prove that sufficient realistically achievable lost
sales and service opportunity exist in the Austin AOR to support the proposed
dealership without adversely impacting Protestant. Finding of Fact No. 190 and the
statements on page 73 of the PFD should be modified to state that, “Swickard and
MBUSA failed to prove that sufficient realistically achievable lost sales opportunity
and lost service opportunity exist in the Austin AOR to support the proposed
dealership without harming Protestant.”

45.  Protestant excepts to Finding of Fact No. 191 concerning Protestant’s
ability to compete with the proposed dealership. The finding is misleading because
it wrongly assumes that enough sufficient realistically achievable lost sales and
service opportunity exists in the Austin AOR to support the proposed dealership
profitably and from which Protestant can recoup sales and service business lost to
the new dealership. The Board’s Landmark Chevrolet decision shows that an
existing dealer is not required to sacrifice its profits to the proposed new dealership
if the amount of realistically achievable lost opportunity in the relevant market is
less than the number of new units the proposed dealership must sell to breakeven.

See Landmark Chevrolet, PFD at pp. 30-31. In Landmark, the Board recognized
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that the protesting dealer could *‘adjust its business strategy to capture “untapped
opportunity in the market” if such untapped opportunity is more than enough to
support the new dealership and allow the protesting dealer to recoup sales and
service that might be lost to the new dealer. /d. Finding of Fact No. 191 should be
modified to state that, “MB Austin’s diversification and profitability would allow it
to compete etfectively with the proposed dealership only if the lost sales and service
opportunity realistically available for capture by the MB brand in the Austin AOR
was more than sufficient to profitably support the proposed dealership and allow
MB Austin to recoup sales and service business lost to the new dealership.”

46.  Protestant excepts to Finding of Fact No. 192 and the statements on
page 73 of the PFD concerning harm to Protestant. The finding and statement are
not supported by substantial evidence. As shown in Protestant’s previous
Exceptions, Swickard and MBUSA failed to prove that sufficient realistically
achievable lost sales and service opportunity exist in the Austin AOR to support the
proposed dealership without harming Protestant. Finding of Fact No. 192 and the
statements at page 73 should be modified to provide that, “Swickard and MBUSA
failed to prove that MB Austin will suffer little or no harm from the addition of the
proposed dealership because they failed to prove that enough realistically
achievable lost sales and service opportunity exists in the Austin AOR to support
the proposed dealership profitably without harming Protestant.”

47.  Protestant excepts to Finding of Fact No. 193 because it is a mere

conclusion and not reasonably supported by substantial evidence considering the
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reliable and probative evidence in the record as a whole. Mere conclusions are not
proper findings of fact. Charter Medical-Dallas, 665 S.W.2d at 451. The finding
also overlooks Swickard and MBUSA’s failure to prove that enough realistically
achievable lost sales and service opportunity exists in the Austin AOR to support
the proposed dealership profitably without harming Protestant. Finding of Fact No.
193 should either be withdrawn or modified to state that “The criterion of harm to
the protesting franchised dealer weighs in favor of denying the Application.”

48.  Protestant excepts to Finding of Fact Nos. 194 and 202 and the
statements at pages 60, 61, and 75 of the PFD concerning customer convenience.
The finding and statements are misleading. As shown in previous Exceptions, an
increase in customer convenience is not desirable and contrary to the public interest
when, as here, the lost opportunity realistically available for capture by the MB
brand has not been shown to be sufficient to profitably support the new dealership
without harming the existing MB dealers. See Lee Trevino Ford, PFD at p. 28
{convenience of the facility to the public 1s not in and of itself controlling “as there
may well be other overriding factors which will govern if the consequences of the
granting the license are likely to be more detrimental than beneticial.”). Finding of
Fact Nos. 194 and 202 and the statements at pages 60, 61, and 75 of the PFD should
be modified to state that, “Although establishing the proposed Swickard dealership
could potentially result in modest increase in customer convenience, the potential

benefit is outweighed by Swickard and MBUSA’s failure to prove that the lost
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opportunity realistically available for capture by the MB brand is sufficient to
profitably support the new dealership without harming the existing MB dealers.”
49.  Protestant excepts to Finding of Fact Nos. 194 and 200 and the
statements at pages 60, 61, and 75 of the PFD conceming price competition,
customer convenience, and the public interest. The finding and statements are
misleading. As shown in previous Exceptions, the Austin market is currently
“hypercompetitive.” The findings and statements also ignore the fact a brand can
always enhance customer convenience by establishing a new dealership that 1s
closer to a part of the market than are the brand’s existing dealers. Moreover, an
increase in price competition and customer convenience is not desirable and
contrary to the public interest when, as here, the lost opportunity realistically
available for capture by the MB brand has not been shown to be sufficient to
profitably support the new dealership without harming the existing MB dealers. See
Lee Trevino Ford, PFD at p. 28. Cannibalization of sales and service is not in the
public interest. An unprofitable dealership is not in the public interest. Finding of
Fact Nos. 194 and 200 and the statements at pages 60, 61, and 75 of the PFD should
be modified to state that, “Although establishing the proposed Swickard dealership
could potentially result in modest increases in advertising for the MB brand, the
availability of inventory in the market, access to the MB brand, convenience of
service, and choice and competitive pricing for consumers, those potential benefits

are outweighed by Swickard and MBUSA’s failure to prove that the lost opportunity
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realistically available for capture by the MB brand is sufficient to profitably support
the new dealership without harming the existing MB dealers.”

50.  Protestant excepts to Finding of Fact Nos. 195, 199, and 201, and the
statements at pages 24 and 75 of the PFD regarding employment and economic
contributions to the local economy expected to be generated by the proposed
Swickard dealership. The findings are speculative because Swickard failed to prove
when, if ever, the proposed dealership can be profitable and thus viable. As shown
in previous Exceptions, Swickard provided only a few guesswork expenses and
failed to provide a breakeven analysis for the dealership. (Tr. 75:14-15, Tr. 98:1-
14, Tr. 119:1-7, Tr. 331:2-22; Ex. A-2). An unprofitable dealership will not
“support” 376 full-time positions for the dealership and other businesses, nor will it
generate millions of dollars for the local economy. The findings also are misleading
because they lump together the number of dealership employees with the number of
employees of “indirect businesses.” The Board should know how many employees
the proposed dealership is reasonably projected to have. The notion expressed in
footnote 159 at page 24 of the PFD that the proposed dealership would increase full-
time employment at restaurants, child care facilities, hospitals, and truck
transportation is sheer speculation. Finding of Fact Nos. 195, 199, and 201 and the
statements at pages 24 and 75 of the PFD should be withdrawn, or at the very least
modified to state that, “Swickard did not provide a reliable estimate of the number
of full-time employees the proposed dealership would have if established and

profitable, or a reliable estimate of indirect employment or other contributions to
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the local economy that would result from the establishment of the proposed
dealership.”

51.  Protestant excepts to Finding of Fact No. 203 that the addition of the
proposed dealership will be in the public interest because it is a mere conclusion and
not reasonably supported by substantial evidence considering the reliable and
probative evidence in the record as a whole. Mere conclusions are not proper
findings of fact. Charter Medical-Dallas, 665 S.W.2d at 451. Moreover, the
finding does not take into account Swickard’s failure to prove (1) if or when the
proposed dealership will be profitable, and (2) that any profits will not be made at
the expense of Protestant because of the lack of realistically achievable lost
opportunity for the MB brand in the Austin AOR. Unprofitable dealerships are not
in the public interest. A.C. Collins Ford, PFD at p. 22; Lee Trevino Ford, PFD at p.
29. The public interest is not served when the market potential for a brand is not
sufficient to enable its franchised dealers to operate profitably. Landmark
Chevrolet, PFD at p. 35; Lee Trevino Ford, PFD at pp. 29, 33. As the Board
pointed out in Landmark Chevrolet, when the number of units needed for the
proposed dealership to breakeven is less than the reasonably achievable lost
opportunity, the public interest is not served because cannibalization of sales will
occur. Such destructive competition is not in the public interest. Finding of Fact
No. 203 should be withdrawn or modified to state that, “Swickard and MBUSA
failed to prove that establishing the proposed dealership would be in the public

interest because they failed to prove if or when the proposed dealership will be

L)
Back to AGENDA



Board Meeting eBook April 1, 2021 169

profitable or that any profits the proposed dealership makes will not come at the
expense of Protestant because of the lack of realistically achievable lost opportunity
tor the MB brand in the Austin AOR.”

52.  Protestant excepts to Finding of Fact Nos., 209-223 and to the
statements at pages 77 and 78 of the PFD concerning economic projections because
they are based on outdated, stale economic data and market data, and fail to account
for the impact of COVID-19 on Austin’s current and future economy and motor
vehicle market. These findings should be withdrawn and a recommendation made
to the Board to remand this case for the taking of further evidence on current and
reasonably foreseeable projections of economic conditions, financial expectations,
and the market for new motor vehicles in the Austin AOR as a consequence of the
COVID-19 pandemic.

53.  Protestant excepts to Finding of Fact No. 213 that the Austin economy
has been “recession-proof since 2008.” No evidence supports this statement.
Current events show its unreliability. Finding of Fact No. 213 should be withdrawn.

54.  Protestant excepts to Conclusion of Law No. 8 and the statements at
pages 52, 54 and 55 of the PFD concerning the adequacy of MB sales and service
representation in the Austin AOR. The conclusion is unsupported by proper basic
findings of fact, based on an erroneous standard of theoretical lost sales and service
opportunity in violation of the Board’s Landmark Chevrolet decision, 1is
unsupported by substantial evidence and contrary to the credible evidence in the

record. The statements at pages 52, 54, and 55 and Conclusion of Law No. 8 should
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be modified to state that, “Swickard and MBUSA failed to prove that MB’s product
lines are not being inadequately represented as to sales and service in the Austin
AOR. Tex. Occ. Code § 2301.652(a)(1).”

55.  Protestant excepts to Conclusion of Law No. 10 and the statements at
page 62 of the PFD concerning the promotion of healthy inter-brand and intra-brand
competition in the relevant markets because the conclusion is unsupported by proper
basic findings of fact, is unsupported by substantial evidence and contrary to the
credible evidence in the record. As shown in Protestant’s previous Exceptions,
unhealthy competition occurs when, as here, the realistically available opportunity
or market potential for a brand in the relevant market is insufficient to profitably
support each of the brand’s existing and proposed dealers located in that market.
Conclusion of Law No. 10 and the statements at page 62 of the PFD should be
modified to provide that, “Swickard and MBUSA failed to prove that establishing
the new dealership will promote healthy inter-brand and intra-brand competition in
the relevant markets. Tex. Occ. Code § 2301.652(a)(3).”

56.  Protestant excepts to Conclusion of Law No. 11 concerning harm to
Protestant because the conclusion is unsupported by proper basic findings of fact, is
unsupported by substantial evidence, and contrary to the credible evidence in the
record. Swickard and MBUSA failed to prove that the realistically achievable “lost
opportunity” for the MB brand in the Austin AOR 1s more than the number of new
vehicles the proposed dealership must sell to breakeven, making the sales needed

by the proposed dealership to likely be taken or “cannibalized” from Protestant. As
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shown in Protestant’s previous Exceptions, a brand’s existing dealers are not
required to sacrifice their profits to subsidize a proposed new dealership for the
brand when the amount of realistically achievable lost opportunity for the brand
cannot profitably support the new dealership. Conclusion of Law No, 11 should be
modified to state that, “Swickard and MBUSA failed to prove that establishing the
new dealership will not cause MB Austin to sutfer significant harm. Tex. Occ. Code
§ 2301.652(a)(4).”

57.  Protestant excepts to Conclusion of Law No. 12 concerning the public
interest because the conclusion is unsupported by proper basic findings of fact, is
unsupported by substantial evidence, and contrary to the credible evidence in the
record. Licensing an unprofitable dealership is not in the public interest. Swickard
and MBUSA failed to prove if or when the proposed dealership will be profitable
or that any profits the proposed dealership makes will not come at the expense of
Protestant because of the lack of realistically achievable lost opportunity for the MB
brand in the Austin AOR. Conclusion of Law No. 11 should be modified to state
that, “Swickard and MBUSA failed to prove that establishing the new dealership is
in the public interest. Tex. Occ. Code § 2301.652(a)(5).”

58.  Protestant excepts to Conclusion of Law No. 14 concerning current
and reasonably foreseeable financial, economic, and market projections for the
Austin AOR because the conclusion is based on stale, outdated evidence,
unsupported by substantial evidence, and contrary to the credible evidence in the

record. Despite past growth of the Austin AOR and its expected growth before the
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intervention of the COVID-19 pandemic, Swickard and MBUSA failed to prove
that enough realistically achievable lost sales and service opportunity exists in the
Austin AOR to support the proposed dealership profitably without taking MB sales
and service business from the existing dealers. As shown in Protestant’s previous
Exceptions, MBUSA’s own expert analysis showed that the Austin market did not
yet need three MB dealerships. Conclusion of Law No. 14 should be modified to
state that, “Swickard and MBUSA failed to prove that current and reasonably
foreseeable projections of economic conditions, financial expectations, and the
market for new motor vehicles favor the establishment of a new MB dealership in
South Austin. Tex. Occ. Code § 2301.652(a)(7).”

59.  Protestant excepts to Conclusion of Law 15 concerning the burden of
establishing good cause for establishing the proposed dealership because, for all the
reasons set forth in the foregoing exceptions, the conclusion is unsupported by
proper basic findings of fact, is unsupported by substantial evidence, and contrary
to the credible evidence in the record. Swickard and MBUSA failed to carry their
burden to prove good cause. Conclusion of Law No. 15 should be moditied to state
that, “Applicant failed to meet its burden of demonstrating good cause for the
establishment of the proposed MB dealership in South Austin. Tex. Occ. Code §
2301.652(a).”

60.  Protestant excepts to Conclusion of Law No. 16 because, for all the

reasons set forth in the foregoing exceptions, Swickard’s application should not be
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granted. Conclusion of Law No. 16 should be modified to state that, “Applicant’s
application for a new dealership should not be granted.”
CONCLUSION AND PRAYER

For the foregoing reasons, Protestant prays that its exceptions be in all things
sustained; that your Honors amend the PFD to recommend to the Board that this case
be remanded to SOAH for the taking of additional evidence concerning adequacy of
representation, harm to Protestant, the public interest, and current and reasonably
foreseeable projections of economic conditions, financial expectations, and the
market for new motor vehicles in the Austin AOR in light of the COVID-19
pandemic. Alternatively, Protestant prays that your Honors amend the PFD to make
the modifications and other relief requested in the foregoing Exceptions and to
recommend to the Board that Swickard’s application to establish the proposed MB of
South Austin dealership be rejected, and that Protestant’s protest be

sustained. Protestant also prays for such other relief to which it has shown itself to

be entitled.
Respectfully submitted,
Wm. R. Crocker CARDWELL, HART & BENNETT, L.L.P.
State Bar No. 0591000 Leon V. Komkov
807 Brazos, Suite 1014 (78701) State Bar No. 11670500
P. O. Box 1418 J. Bruce Bennett
Austin, Texas 78767 State Bar No. 02145500
Telephone: 512-478-5611 807 Brazos, Suite 1001
Facsimile; 512-474-2540 Austin, Texas 78701
E-mail: crockerlaw(@earthlink.net Telephone: 512-322-0011
Facsimile: 512-322-0808
E-mail: Ivk{@cardwellhartbennett.com
E-mail: jbb.chblaw{@me.com
JACKSON WALKER LLP
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Dudley D. McCalla By: /s/ J. Bruce Bennett
State Bar No. 1335400 J. Bruce Bennett

100 Congress Ave., Ste 1100

Austin, Texas 78701

Telephone: (512) 236-2071

Facsimile: (512) 236-2002

dmccalla@jw.com

ATTORNEYS FOR PROTESTANT CONTINENTAL IMPORTS, INC. d/b/a
MERCEDES-BENZ OF AUSTIN

CERTIFICATE OF SERVICE

I certify that a true copy of the foregoing document has been delivered by via
e-mail on July 24, 2020, to the following counsel of record in this proceeding:

Mr. Lloyd E. (Buddy) Ferguson,

Barack Ferrazzano Kirschbaum & Nagelberg LLP
7000 North Mopac, Suite 200

Austin, Texas 78731

buddy.ferguson@btkn.com

Ms. Gwen Young and Mr. Steven Keslo
Greenberg Traurig LLP

1144 15th Street, Suite 3300

Denver, Colorado 80202
younggf@gtlaw.com

kelsos{@gtlaw.com

Mr. Jason Allen and Mr. Nicholas A. Bader
Bass, Sox, Mercer

2822 Remington Green Circle

Tallahassee, Florida 32308
jallent@dealerlawyer.com
nbader(@dealerlawyer.com.

/s/ J. Bruce Bennett
J. Bruce Bennett
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comparlson to expected sales aftsr the addition of the Gunn dealership. (Tr. at 2404-
2412) With respect to the Instant case, It s Landmark's posltion that, at the time this
protest was initlated, the Houston MDA already had all the earmarkings of a highly
competifive market that had reached its saluration point with respact fo Chevrolet
representation. Not only was thers, with respect to the Cheviolet brand, no shortfall in
the market based on & reasonable standard, the Chevrolst dealers In the market
enjoyed less grass profit per new vehlcle sold and pald more In adverising per new
vehicle sold than the average Chevrolet dealer In the nation. Since Landmark went ons
step -further In that it made less gross profit per new vehlcle sold and pald more In
adverilsing per new vehicle sold than the average Houston dealer, Protestant argues
that 1t Is ludicrous to suggest that Landmark will be able to overcome setbacks resultant
from Munday's unjustified addition to the Houston MDA Chevrolet dealer body.
Landmark also disputes the contention that Chevrolet Is outdealered by Ford, asserting,
among other things, that because Landmark conslstently outperforms Its intrabrand
competltors in the Houston MDA, It should be counted not as one dealer, but four.

: The upshot of Respondents’ argument Is that healthy marketplace compstition
will be snhanced through an additlon to a dealer network where opporlunity exists In the
market to support such an additlon. The ALJ agrees and ls more than wllling to accept,
as g real life example of this, Respondents' nterpretation of San Antonio MDA dealer
nslwork performance In response to the addition of the Gunn dealership In 1989, The

- ALJ s not, however, persuaded that the Instant case mirrors or in any way resembles

. the San Antonlo case with respact to the amount of opportunity available In the market.

In thls case, Munday and GM ask the Board fo find that Munday's astablishment In the

Houston MDA will enhance healthy competition absent a showing of quantifiable,

reasonably achlevable opportiinity in the market In excess of the amount needed for

Munday to exceed Its break-aven point without harming Landmark. On the other hand,

there is no evidence in the record that Gunn was added to the San Antonlo MDA

absent this fevel of opportunity, Without evidence revealing that the two markets were

simitarly sftuated with respect to opportunity, a comparison of them is virtually
meaningless.

_ At the same titme, the ALJ is not persuaded by Landmark's insistence that If can
do nothing more to acclimate to additional compefition In the market. The ALJ s
confident that additlonal adjustments can and wili contlnue io be made by Landmark in
many dlfferent areas of its operations In order to try fo regain andlor maintain lts profit
margin, While its gross profit per new vehlcle sold Is Indsed low compared to olher
dealers, It Is not so low that it Is Incapable of being further lowered.¥2  Likewlse,
aclwartising8 expenses per new vehicle sold are not so high that they cannot he further
Increased.”® The ALJ's primary concem, however, Is that adjustments made to
accommodate an -addlition In a market where achlevable opportunity does not exist In
substantlal numbers Is, In essence, the antithesis of healthy competition and wll

. 32 | andmark’s gross profit per new vehlcls sold in 1992 was $1,386. [n 1993, it increased to
. $1,728. (Ex. C-52 and Ex, GM-138} :

331 andmark spends almost $700 per unit soid on adverlising, (Tr. at 1776)
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recoup or maintaln thelr boltom lines and those dealers, in turn, must continue the

. process unlil no dealer Is left unaffected. In this way, an addilion to the dealer bady

where sufficlent opportunity has not been verlfied is likely to have ramlifications n all
corners of the market. in the end, dealership opsratlonal strategles are altered to the
public's defriment In an effort to regain or tetain profit. In thls case, the 1992 shorifall In
the Norlhern Houston Area according to Mr, Anderson's caloulations, which includes
areas outslde of Munday's penetration profile, squaled 705 uniis, (Ex. GM-88, p. A7)
This Is well under the number of units Munday needs to break even. In the unlikely
event that Munday could capture all of ihat shortfall, the remalnder needed to keep the
dealership viable would have to be cannibalized from Landmark and Robbins. Without

quantiflable achlsvable opportunlty In the market beyond that, Landmark and Robbins

would then be relegated to cannibalizing from other competitors within the market, For
one or more of the Houston MDA dealsrs who may be struggling to attaln a fraction of

Landmark’s leve!l of success, an unneadsd addition may signal the death knell, Thus,-

the likellhood that the aforomentionsed scanaric would be played out In the Houston
MDA Is great and, In the ALJ's opinlon, outwelghs the comparatively small benafit
offered by Munday.in relatlon to decrease In distance betwesn a Chevrolet dealer and
its Interbrand competltors or the average consumer in the Spring AGSSA. That belng

‘sald, language . from the Board declslon In the Trevino case, [ronically quoted in
Respondents’ closing arguments, eloquent[y sums up the predicament MUnday and GMI

are facad with in this case:

"However, a critlcal queslion exlsts ln this case of whether the market Is
adequale to support another dealership . . . The question of whether there
Is sufficlant market Is of critical Importance because if the market Is not™
sufficlent to enable dealers to operate profitably, the result of such
clreumstance will ba detrimental to the public interast as there can be lillle
doubt but that dealers who are not able to operate profitably are also not
able to.properly take care of the needs of thelr customers and the

public,-¥
{Emphasls added)

- Given that Munday and GM have fa,l!ed to answer fhe most critical questions

related to whether the Houston MDA was, during the relevant tima petiod, a market with
enough opportunily to support another dealershlp, the ALJ is unabls to recommend a
finding that Munday's addition would be beneficlal to consumers in the Hauston MDA.

~Thus, the ALJ I3 of the opinion that Munday and GM have failed to establish
good cause for the establishment of the Munday dealership by a preponderance of the
credible evidence. Based on thls concluston, the ALJ racommends that the Board find
that Landmark would have prevalled In its protest of Munday's apptication had it not

withdrawn Its protest.

Lea Travino Ford v. Payton Wright Ford, of al, Praceedmg No 302, Fina Order danying
Applica!londanuary 30,1964

-3h-
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246,

247,

248,

249,

260.

251,

262.

253,
254,

265,

256,

The San Antonlo MDA dealer network performance in response o the addition of
the Gunn dealership in 1989 Is a real life example of healthy marketplace
competition enhanced through an addition to a dealer network where opportunity

exists In the market to support such an addition.

Thers Js insufficlent evidence In the record to show that [his case mirrors .or in
any way resembles the San Antonlo case with respect to the amount of
apporiunily avaliable in the market. ' ’

in this case, the record reflocts that Munday and GM are asking the Board to find
that Munday's establishment In the Houston MDA will enhance healthy
competltion absent a showing of quantifiable, reasonably achlevable opportunity
in the market In excess of the amount needed for Munday to exceed Hls break-
even point without harming Landmark.

There Is Insufficlent evidence In the record to show that Gunn was addéd to the
San Antonto MDA absent quantiflable, reasonably achlevable opportunity in the
market In excass of the amount needed for Gunn to thrive without harming

exlsting dealers.

Without evidence revealing that the Houston MDA and the San Antonlo MDA
waore simliarly sltuated with respect to opportunity, & comparlson of them s
virtually meaningless.

Addltional adjustments can and will continue to be made by Landmark In many
different areas of Its operations In order try to regain and/or maintaln its profit
margln In response to Munday's entry Into the Houston MDA. :

Landmark's gross profit psr new vehlcle sold in 1992 was $1,386. In 1993, it
Increased to $1,726. (Ex. C-52 and Ex. GM-138)

While Landmark's gross profit per new vehicle sold Is indeed low compared to

other dealors, it Is not so low that it Is Incapable of belng further lowered.
Landmark spends almost $700 per unit sold on advertising. (Tr. at 1775)

Landmark’s adverilsing expenses par new vehicle sold are not sa high that they
cannot be further Increased. '

Adjustments made to accommodate an addition In a market where achiovable
opportunity does not exist In substantial numbers Is, in essence, the antithesls of
healthy compatition and will necessarlly impact consumers negatively.

Although consumers who purchase vehicles from a dealer who has adjusted |ts
gross proflt per vehicle downward to accommodate an addltion to Its desler

B8-
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comparison to expected sales after the addition of the Gunn deatership, {Tr. at 2404-
2412) With respect to the Instant case, It is Landmark’s posltlon that, at the time this
protest was Inillated, the Houston MDA glready had all the earmarkings of a highly
competilive market that had reached its saturation point with vespect to Chevrolet
representation, Not only was there, with respect to the Chevrolet brand, no shortfall in
the market basad on & reasonable standard, the Chevrolst dealers In the market
enjoyed less gross profit per new vehicle sold and pald more in adverlising per new
vehicle sold than the average Chevrolet dealer in the nation. Since Landmark went one,
stop-further In that it made less gross profit per new vehicle sold and pald more in.
advertising per new vehlcle sold than the average Houston dealer, Proteslant argues
that It Is ludicrous to suggest that Landmark wlll be able to overcoms setbacks resultent
from Munday's unjustified addition to the Houston MDA Chevrolet -dealer body.
Landmark aiso disputes the contention that Chevralet s outdealered by Ford, asserting,
among other things, that because Landmark consistently autperforms Its Intrabrand
competitors In the Houston MDA, It should be counted not as one dealer, but four.

The upshot of Respondents’ argument is that healthy marketplace competitlon
will bs enhanced through an addition to a dealer network where opportunity exlsts in the
market to support such an addition. The ALJ agrees and Is more than wiiling to accept,
as & real life example of thls, Respondents’ interpretation of San Antonlo MDA dealer
network performance in response to the addition of the Gunn dealershlp in 1989, The

- ALJ 1s not, howaver, persuaded that the nstant case mirrors or in any way resembles
. lhe San Antonio case with respact to the amount of opportunity avallable in the market.
In thls case, Munday and GM ask the Board to find that Munday's establishment In the

Houston MDA wiit enhance healthy competilion absent a showing of quantifiable,

reasonably achiovable opportunlly in the market In excess of the amount needad for

Munday to excead Its break-even polnt without harming Landmark. On the other hand,

there 1s no evidence In the record that Guan was added to the San Antonlo MDA

absent this leve! of opportunity. Without evidence tevealing that the two markets were

simifarly situated with respect to opportunily, a comparison of them I[s virtually

meaningless.

_ At the same lime, the ALJ Is not persuaded by Landmark's insistence that It can
do nothing more to acclimate to additional competition in the market. The ALJ Is
confident that additional adjustments can and will continue to be made by Landmark in
many dlfferent areas of lts operations in order to try to regaln andfor maintain Its profit
margin. While its gross proflt per new vehicle sold is indeed low compared to olher
dealers, It s not so low that it Is Incapable of belng further lowered.”™ Likewlss,
advartising expenses per now vehicle sold are not so high that they cannot be further
incraased.” The ALJ's primary concern, howevar, fs that adjustments made to
accommodate an -addition In a market where achlevable opportunity does not axist In
substantial numbers is, in essence, the antithesls of healthy competition and will

. s Lendrﬁark‘s gross profit per new vehlcle sold In 1992 was $1,386. In 1893, it Increased to
. $1,720. (Ex. C-52 and £x. GM-139) :

_ % Lendmark spands atmost $700 per unit sold on adverlising. (Tr. at 1776)
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would, In the flrst full year that Munday fs In operation, likely do worse in terms of
absolute numbers of sales and profit than it had in the previous year. "

Munday and GM assert that, irrespective of apy findings In Landmark's favor on
the Isstte of profits, they are entltled to finding In their favor on the Issue of harm as long
as Landmark's very existence Is not called into question by Munday’s establishment in
the Spring AGSSA, The crux of Landmark's argument, on the other hand, Is that harm
has been establishad, In accordance with the statuts, if the Board finds that Landmark
will profit less than it would have had Munday not been added to the Houston MDA
dealer network, Landmark argues that s viabillty Is not retevant to a finding of harm nor
need It be shown that it would lose business from year to ysar In terms of absolute
numbers In order fo prevall on the Issue of harm,

Thus, the Issus to be determined Is whether Landmark's lost profitability
contentions are applicable to the statute. Stated another way, when all is sald and
done, Landmark's success or faflure on the Issue of harm rests in the answer to the
followlng question: Did the Legislature Intend to require existing dealers in @ market with
lithe to rio op,aortunlly abova and beyond that which s already belng captured fo forgo

thelr profitab
affirmative’ seams exceedingly unfalr to Landmark. At a‘low polnt In Houston's

sconomic history but with an eye toward the future, Landmark built, at great expense -

and with GM's full blessing, a facllity that not only met but weli-exceedad GM's
requirements, ‘Much has been done In order that Landmark might sdlldify its place
within the ‘dealer network. If the Board adopts Munday's interpretation of harm without
soma real Indloatlor that opportunity exists, Landmark will liksly work even harder and
saorifice even more to acqulre less. The ALJ Is hard-pressed to sce the équltable
nature of that arrangement.

Munday and GM point out that prior Board declslons on the [ssue of harm
support the propositlon that much more Is required to prove harm than that an existing
dealer would be less profitable once a new dealer has entered Jis market, This Is true
Indeed. The Board has clearly ruled, on a-number of occasians, that an existing dealer
In a flourishing market where opportunily tooms large is not nacessarily “harmed” simply
because it must now share thé market with a new dealer, eyen it i maans that the
oxisting dealer will profit less after the dealer network expands.*® It Is appropriate for the
Board to expect a protesting dealer in danger of losing profits to acclimate Hself to an
addition to the dealer body by adjusting lis buslness sirategy to ‘caplure as-yet

untapped opportunily tn the market. This cass is distinguishable from prior cases

before the Board because of Respondents’ fallure to provide a sufflclent amount of
evidence in the record to support a finding that such opporiunily exists in any slgnlificant

' Mun&ay Ponliae, In¢. v, Handfix GMGC Trucks & Rex Hawes Ponllas GMC, Proceading No.
213, Final Order denying Protest-March 13, 1881; Morilz Cadllifac v. Hollday Lincoln-Mercury, Proceeding
No. 266, Flnal Order denying Protest-September 38, 1662,
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recolp or malntaln thelr ballom fines and those dealers, In turn, must continue the
process untll no dealer Is left unaffected. [n this way, an addllion {o the dealer body
whare sufficlent opportunity has not been verlfied Is likely to have ramifications In ali
corners of the market. In the end, dealershlp operational sirategles are altered to the
public’s defriment In an effort to regaln or retain profit. In this cass, the 1992 shostfall in
the Norihemn Houston Arsa according to Mr. Anderson’s celoulations, which Includes
areas outslde of Munday's penetration profils, equaled 705 unlts. (Ex. GM-98, p. A7)
This is well under the number of units Munday needs to break even. In the unlikely
event that Munday could capture all of that shortfall, the remalnder needed to keep the
dealership viable would havs to be cannibalized from Landmark and Robbins., Without
quantifiable achlevable opportunity In the market beyond that, Landmark and Robbins

woulld then be relegated to canniballzing from other competitors within the markef. For |

one or more of the Houston MDA dealers who may be struggling o attain a fractlon of

Landmark's {evel of success, an unneedsd addltion may signal the death knell, Thus,

the llkellhood that the aforementioned scénarlo would be played out In the Houston
MDA Is great and, in-the ALJ's opinlon, outwelghs the comparatively small banefit
offered by Munday.in relation fo decrease In distance betwesn a Chavrolet dealer and
its Interbrand competitors or the average consumer in the Spring AGSSA. That being
sald, language.from the Board declslon In the Trevino case, ironically quoted In

Respondents closing arguments, etoquenlly sums up ihe predlcament Munday and GM -

are faced with In this case:

“However, a critical queslion axists In this case of whether the market is
adequate fo support another dealershlp . . . The question of whether there
Is sulflclent market is of critlcal Impoﬂance bacause if the market Is not
sufficlent to enable dealsrs to operate profitably, the result of such
clreumstance will be detrimental to the public Interest as thers can be little
doubt but that dealers who are not able to operate profitably are also not
able to. properly take care of the needs of thelr customers and the

public,"**
(Emphasls added) -

- Given that Munday and GM have falled to answer the most critical questions

related to whether the Houston MDA was, during the relevant tine period, a market with
enough opportunity to support another dealershlp, the AL! [s unabls to recommend a
finding that Munday's addition would be beneficlal to consumers In the Houston MDA,

“ Thus, the ALJ Is of the ‘oplnlon that Munday and GM have falled to establish
good cause for the establishment of the Munday dealership by a preponderance of the
credible evidence. Based on thls concluslon, the ALJ racommends that the Board find

that Landmark would have prevalled In its protest of Munday's application had It not

withdrawn lts protest.

Y Loo Travino Ford v. Payfon Wright Ford, el al, Froceeding No 302, Fina) Order denying
Applfcallon January 30,1884
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24,

28,

27,

28.

29,

30.

31.

32.

33,

35,

23!

Nelther the AGSSA nor tha MDA are exclusive territorles assigned to & particular
doaler, as dealers are {res to sell vehicles anywhere within the United States.

- (Tr. at 323-324)

At the tima It Inftiated its protest of Munday's February 1, 1993 appllcation for &
new franchised motor vehicle dealer's licensa, Landmark was located directly on
Interstate 45, with aimost 3,000 fest of interstate frontage, in AGSS;\ 12, {Ex. C-

54 and Tr. at 1101)

Willam “BI" Heard purchased Landmark In 1984, then conslsting of almost 12
acres, for approximately $12 million. (Tr. at 1096) -

Befweon 1084 and 1992, the Landmark propeity was expanded with the addition
of slx adjoining, undeveloped acres, at a price of $2 miliion, and the lease of an
additional five acres, formerly a Volkswagen dealership, with a lease price. of
roughly $3 to $4 miltion. (Tr. at 1097, 1100-1101)

Landmark paved the undeveloped acreage acquired between 1984 and 1992
and constructed a truck center, a commerclal vehlcles center, and a body shop

at a total cost of more than $5 million. (Tr. at 1098-1099)

The former Volkswagen dealership properly leassd by Landmark was
transformed Into Landmark’s used vehicle outlet. (Tr. at 1100)

When Mr. Heard first purchased Landmark, the dealershilp had only been salling
100 new Chavrolats per moenth, (Tr, at 1176)

Due In no small part to Its-aggressive operating strategy, Landmark sold 3,944

new Cheviolets In 1901, 6,166 new Chevrolets in 1992, and 6,403 new.

Chevrolets In 1993. (Ex. MCG-28 and Tr. at 1101, 1195-1196 )

In 1992 and 1993 Landmark was the number ane Chevralet dealer In the natlon
In terms of new vehicle sales. (Tr. at 1101)

The Munday dealership was proposed to be located In AGSSA 18, in the
northern portion of the Houston MDA, In an area also referred to as Spring,
Texas, or the Spring AGSSA. (Tr. at 20-22, 26 and Ex. MCG-8)

The stralght-line distance bsatween Landmark and the proposed Munday location
fs 10 mlles. (Tr. at 31, 93-04)

The Munday dealershlp was to encompass nine acres of land, with 650 fost of
frontage on FM 1960, (Tr. at 24-26, 66-67) '

Munday's facility, which was to comprise approximately 34,000 square feet,
Including 22 service stalls, and a 14 stafl body shop, intended to stock 260 units

-4G-
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203,

204,

205,

208,

207,
208.
209,

210.

211,

202.

Glven that, [n 1982, Lawrence Marshall falled the 30-30 test used by GM's expert
to evaluate whether a dealership Is rightfully classified as a non-MDA dsalor by
only a handful of unlis, It would not have been unreasonable to conslder it an

MDA dealsr.

If Lawrence Marshall had been consldered part of the MDA I 1992, the census
tracts in lts AGSSA that fell below expected penetration, If any, would have
effecilvely increased the total gross loss avallable to Munday. (Tr. at 2137-2138)

Respondents' fallure to quantify gross loss according fo a reasonable standard
procludes accurale calculation of the amount of gross loss avallable to Munday
irrespective of whether Lawrence Marshall shouid have been lihcluded In the

MEA or not.

In the San Antonlo case siudy offered by GM's expert as an experlence
comparable to the instant case, Insell of 27.4% was reduced by 56.8% to 21.6%
aftor an addlion. was made to the San Antonlo MDA Chevrolet dealer nstwork.

(Ex. GM-98, p. 70)

Assuming the Houston MDA reacls to Munday's addition in essentially the saime
way as the San Antonlo case study offered by GM's expert as an experlence
comparable {o the instant case, the Board can expect Chevrolet dealers within
tha Houston MDA to reduce the Insell number of 5796 unlis by 336 units. (Ex.

GM-98, p. 70)

There Is Insufficlent evldenca in the record to support a finding that any one
dealershlp would likely caplure all units of Insell avallable to dealers in an MDA.

Even If Munday captured all 336 unlts calculated as part of the hypothetical
related to the San Antonlo case study touted by GM's exper, this does not
represent nearly the amount of sales Munday needs to mest, let alone exceed,

its break even point.

The record In thls case reﬂects a lavel of opportunity that Is so low that M'unday's
optlons, upoh entry into the Houston MDA market, are truly limited to
cannibalization of lls closest intrabrand competitors In order to merely survive,

Landma_rk works hard to bring consumers In the door and, once thay gst there, to
put them In a Chevy product.

In 1991 and 1992, Landmark's gross profit per vehlcle was lower than the
average gross profit per vehicle of the average Houston Chevrolet dealer and

lower than the average gross proflt per vehicle of dealerships of any make In the
nalfon, (Ex. C-51, Tab 13; Tt. at 1675)

-64-
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245,

246.

247,

248,

248,

260,

251,

262,

263,
254,

265,

266,

The San Antonlo MDA dealer network performance la response to the addition of
the Gunn dealership In 1989 Is a real life example of healthy markeiplace
competition enhanced through an addition to a deafer network where opportunily

exists in the market to support such an addltion.

Thers Is insufficient ovidence In the record to show that this case mirrors or in
any way resembles the San Anfonlo case with respect to the amount of

opporlunily avaliable in the markst.

In this case, the record reflects that Munday and GM are asking the Board to find
that Munday's establishment In the Houston MDA will enhance: healthy
compatition absent a showlng of quantifiable, reasonably achlevable opportunity
In the market In excess of the amount needsd for Munday to exceed lis break-
aven polnt without harming Landmark. '

There is Insufficlent evidence In the record to show.that Gunn was addéd {o the
San Antonlo MDA absent quantifiable, reasonably achlevable apporunity in the
market in excoss of the amount needed for Gunn fto thrive without harming

existing dealers.

Without evidence revealing that the Houston MDA and the San Antonlo MDA

were slmilarly situated with respect to opportunlty, a comparison of them Is

viduslly meaningless.

Additional adjustments can and will continue to be made by Landmark In many
different areas of its operations In order try to regsin and/or malntaln its profit
margln in responss to Munday's entry into the Houston MDA. :

Landmark's gross proflt per new vehicle sold in 1992 was $1,386. In 1993,

Incraased to $1,726. (EX. C-52 and Ex. GM-139)

White Landmark's gross profit per new vehlcle sold Is Indead tow compared to

other dealers, It Is not so low that it Is Incapable of belng further lowersd.
Landmark spends almost $700 per unit.sold on advertising. (Tr. at 1776)

|andmark's advertising expanses per new yehicie sold are not 0 high that they
cannot be further increased. '

Adjustments made to accommodate an addition in a market where achievable
opporiunity does not exist In substantial numbers Is, In essence, the antithesis of
healthy competition and will necessarlly impact consumers negatively.

Although consumers who purchase vehicles from a dealer-who has adjusted its
gross profit per vehicle downward to accommodate an addition to Its dealer

-68-

Back to AGENDA

184




Board Meeting eBook April 1, 2021

257,

258,

269,

260,

261,

262,

- 263,

264,

network will Ilikely drive away feellrig that they made a good deal, they will not

- remaln satisfled for long If that dealer offsets its accumulating losses In gross

profits per vehlcle or its increased advertlsing cosls psr new vehicle sold by, for
example, hiring less qualified service techniclans at smaller salarles.

No matter how succossful one hlgh volume dealer Is at a single location, it is but
one daaler, The obvious competltive advantages assoclated with mulliple oullets

or franchlses are well documented both Inside and outside the automoblle

Industry.

Whlle the Board has never provided that a brand Is enlitled to the same number
of outlets as Its markeliplace competliors, belng able to meet one's competitors
head to head Is understandably desirable as a means of snsuring that all share
the market falrly whlle at the same tims, providing numerous aiternatlves to the

public,

Out of all the areas within the Houston MDA, the growth patterns for north
Houston and In the Spring AGSSA do appear to make It an attractive location for
Ford and Chevrolet to be equally matched.

Because Munday and GM have felled to identify a quantifiable amount of
reasonably achlovable opportunity In the Houston MDA, it Is Impossible to know
whether the Issuss unique to north Houston indicate a real nead for an addition
to the market as a whole or simply confirm that the existing deaier body is no

longer well-placed.

A dealer for dealer comparison to Ford Is only relevant Insofar as the. record
roflects adequate opportunlty to support Cheviolet's deslre to increase fts
Houston MDA ‘network Irrespective of the number of outlets held by its closest
brand competitor,

Given that Munday and GM have falled! to prove that shortfalt and/or the requlsite -

leval of -achievable opportunlly exists In the Houston MDA, there is insufficient
reason to find that Munday's addition will do anything more than force a
redistribution of the same number of registrations among a now larger dealer

body.

The Issues surrounding healthy competlﬂon in the-markelplace do not w:algh In
favor of Munday and GM.

5, The Public Interest

For customers In the Spring AGSSA, the establishment of the Munday Chevrolet
dealership shortens the average distance to a Chevrolet dealership from 7.81
miles to 4.26 miles, (Ex. GM-98 p, 59)

-£9-
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36.

37.

38,

39,

40.

41,

42.

43.

44,

in new vehicle Inventory, 100 used vehictes, $60,000 in parts inventory, and
employ 79 people. (Ex. MCG-7)

The réa! estate upon which the Munday dealsrship was to be placed cost over
$2 miltllon and tha bullding was estimated to cost another $2.6 miltion. (Tr. at 28)

Munday's break-aven polnt for new mofor vehicle sales was calculated to be
from 4200 to 1600 unlts per year and lts planning potentlal was determined by
GM o be 2296 unlts. (Ex. C-51, Tr. at 114, 1616, Robenalt Depo. at 121)

The FM 1960 propertty purchased by Mr. Munday was originatiy acqulred by GM
as a part of its land-bank progratn. (Robanalt Depo. at 46-47)

The function of GM’s land-bank program was to purchase real estate In areas
where GM thought §{ might want representation In the future while land was
avallable and prlced reasonably. {Tr. at 855 and Roggenkamp Depo. at 16)

Chavrolet conducted a study of the Houston market in 1987 and determined that
a dealsrshlp would be deslrable at some point in the fulure In the FM
1060/Interstate 45 area. (Wong Depo. at 20-21; Dumovich Depo. at 40-41;
Glenn Depo. at 56) '

Despite GM's preference for locating dealershlps In matropolitan areas on

froeways, as opposed fo secondary roads, because of the favorable traffic
counts and visibllity, the properly ultimately acquired by Mr. Munday from GM
was approximately half a mile from the Interstate on FM 1960, (Fesloy Depo. 24;
Glenn Depo. at 30-31, 66, Wong Depo. at 14; Kibler Depo. at 41; Heckert Depo.
at 38-39: Roggenkamp Dapo. at 87-88)

Another sludy of the Houston markel, performed by Chevrolfet In 1989-1990,
conclisded that the then existing dealsr nelwork was adequately serving the
Spring AGSSA and that Landmark was the dominant dealer 'n thls AGSSA, with
15.59% of lts fotal retall passenger car regisirations and 11.93% of its total truck
reglstrations within this AGSSA (n 1989, (Dujmovich Depo. at 7)

The 1989-1990 Cheviolet Houston markst study also showed a decline In retall
industry registrations between 1985 and 1989 of 16,000 units and racommended
the additlon of Chevrolet dealerships In the areas of Spiing, to the north of the
Landmark dealership, and Jersey Village, an area to the west of the Landmatrk

dealership. (Dujmovich Depo. at 37, 76)

In 1991, Chevrolet attempted to esfablish dealerships in the Spring and Jersey
Village AGESAs. (Tr.-at 1103-1108)

47-

Back to AGENDA

186




Board Meeting eBook April 1, 2021

202,

203,

204.

205,

206,

207,
208,
208.

210.

211,

Given that, In 1992, Lawrence Marshall falled the 30-30 test used by GM's expert
to svaluate whether a dealership is sightfully classlfied as a non-MDA dealor by
only a handful of unlts, It would not have been unreasonable to conslder it an

MDA deatsr,

If Lawrence Marshall had besn consldered part of the MDA in 1992, the census
fracts in lts AGSSA that fell below expecled penstration, If any, would have
offectively Increased the total gross loss avaliable to Munday. (Tr. at 2137-2138)

Respondents' fallure to quantify gross loss according to a reasonable standard
pracludas acourate calculation of the amount of gross loss avallablo to Munday
rrespective of whether Lawrence Marshall should have been Included In the

MDA or not.

In the San Antonlo case sfudy bﬁered by GM's expert as an oxperlence
comparable to the Instant case, [nsell of 27.4% was reduced by 5.8% to 21.6%
after an addltion was made to the San Antonlo MDA Chevrolet dealer network.

(Ex, GM-98, p. 70)

Assuming the Houston MDA reacts to Munday's addition in essentially the sathe
way as the San Antonio case study offered by GM's expert as an experience
comparable to the Instant case, the Board can expect Chevrolet dealers within
the Houston MDA to reduce the Insell numbar of 5796 units by 336 units, (EX.

GM-98, p, 70)

There Is Insufficlent evidenca In the record to support a finding that any one
dealership would likely capture ail units of Insell available to dealsrs In an MDA.

Even If Munday captured all 338 unlts calculated as part of the hypothetleal
related to the San Antonlo case study touted by GM's expert, this does not
represent nearly the amount of sales Munday needs to meet, fet alone exceed,
its break even point. ' :

The record In this case refiects a level of opporiunity that 1s so low that Munday's
optlons, upon entry into the Houston MDA market, are truly limlted o
cannibalization of its closest Intrabrand competitors In order to merely survive. -

Landmark waorks hard to bring consumers In the door and, onca they get there, to
put them In a Chevy product.

In 1991 and 1992, Landmark's gross profit per vehicle was lower than the
avarage gross profit per vehicle of the average Houston Chevrolat dealer and
lower than the average gross profit per vehicle of dealerships of any make In the

nation. (Ex. C-51, Tab 13; Tr. at 1675)

Back to AGENDA

187




Board Meeting eBook April 1, 2021

245,

246.

247,

248,

249,

260.

251,

262,

263,
254,

205,

256,

The San Antonlo MDA dealer network psrformance In response to the addition of
the Gunn dealership In 1989 Is a real life example of healthy marketplace
competition enhanced through an additlon to a dealer network where opportunily
exlsts In the market to support such an addition. '

There Is Insufficlent evidence In the record to show that this case mirrors or in
any way resembles the San Antonle case with respect to the amount of
apportunity avaliable in the market, ’

tn this case, the record reflects that Munday and GM are asking the Board fo find
that Munday's establishment In the Houston MDA will enhance- healthy
compstition absent a showing of quantlfiable, reagsonably achlevable opporlunity
In the market In excess of the amount needed for Munday to exceed ils break-
even paint without harming Landmark.

There Is nsufficient evidence in the record to show.that Gunn was addéd to the
San Antonlo MDA absent quantifiable, reasonably achlevable opportunity in the
market In excess of the amount needed for Gunn to thrive without harming

existing dealers.

Without evidence revealling that the Houston MDA and the San Antonlo MDA

were simllarly situated with respect to oppartunity, a comparison of them Is

virtually meaningtess.

Addlional adjustments can and will contlnue to be made by Landmark In many
different areas of lis oparations In order try to regain and/or maintain its profit
margln in response to Munday's enry into the Houston MDA, :

Landmark's gross proflt per new vehicle sold in 1992 was $1,386. In 1993, it

Incroased to $1,728. (Ex. C-52 and Ex. GM-139)

While Landmark's gross profit per new vehicle sold is indeed low compared to

other dsalers, It Is not so low that 1t is Incapable of belng further lowered.
Landmark spends almast $700 per unit sold on advertising. (Tr. at 1776)

Landmark’s advertlsing expenses par new vehicle sold are not so high that they
cannot be further increased, - '

Adjustments made to accommodate an addition in a market where achlevable
opporiunity does not exist In substantial numbers Is, In essence, the antithesis of
healthy competition and will necessarlly Impact consumers negatively.

Although consumers who purchase vehicles from & dealer-who has adjusted [t
gross profit per vehicle downward to accommodate an addiion to Its dealer

-68-
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network will likely drive away feelirig that they made a good deal, they wiil not
remain salisfled for long if that dealer offsets Its accumulating losses in gross
profits per vehlcle or lts Increased advertising costs per new vehicle sold by, for
example, hiring less quallfled service techniclans at smaller salarles.

No matier how successful one hlgh volume dealer ls at a single location, it is but
one dealer, The obvious competitive advantages assoclated with multiple oullsts
or franchlses are well documented both Inskie and outside the automoblle

industry.

While the Board has never provided that a brand Is entitted to the same number
of oullets as its marketplace compslitors, belng able to mest one’s competitors
head to head Is understandably deslrable as a means of ensuring that all share
the market falrly whlle at the same fime, providing numerous alternatives {o the

public,

Out of all the areas within the Houston MDA, the growth patterns for north
Houston and In the Spring AGSSA do appear to make It an attractive locatlon for
Ford and Chevrolet to be equally matchad.

Because Munday and GM have falled to Identlfy a quantlfiable amount of
reasonably achlevable opportunity in the Houston MDA, I Is Impossible to know
whether the Issues unigue to north Houston Indicate a real need for an addillon
to the market as a whols or simply confirm that the exisiing dealer body ls no

longer well-placed.

A dealer for dealer comparison to Ford is only relevant insofar as the. record
reflects adequale opportunity to support Cheviolst's desire to Increase fts
Houston MDA network irrespectiva of the number of outlsts held by iis closest

brand competitor,

Glven that Munday and GM have falled fo prove that shortfall and/or the requislile
lavel of -achlevable opportunity exists in the Houston MDA, there Is insufficlent
reason {o find that Munday's addition will do enything more than force a
redistribution of the same number of registrations among a now lafger dealer

body:.
The [ssues surrounding healthy competitlon In the markelplace do hot welgh In
favor of Munday and GM.

5, The Public Interest

For customers in the Spring AGSSA, the establishment of the Munday Chevrolst
dealership shortens the average distance {o a Chevrolet dealership from 7.81
miles to 4.26 miles, (Ex, GM-98 p. 59)
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However, a critical question exists in this
case of whether the market is adequate to support another
dealership, particularly in the general Arlington and
south Arlington areas. The question of whether there is
sufficient market is of critical importance because if
the market is not sufficient to enable the dealers to
operate profitably, the result of such a circumstance
will be detrimental to the public interest, as there can
be little doubt but that dealers who are not able to
operate profitably are also not able to properly take
care of the needs of their customers and the public.
As in any case of this nature, it is really not possible
to predict with absolute certainty just what level of
sales or registrations can reasonably be expected to
be scold by the dealers in the market.

What is known, however, is that consistent with
nationwide trends, total new car industry registrations
and Ford car registrations have declined significantly
in the past five years in the Fort Worth Multiple Point,
and this fact is of particular significance in light
of all of the evidence relating to the population and
economic growth in the market area; that is, in spite
of population growth, total car registrations, as well
as Ford and Chevrolet registrations, have declined.

As Dr. Westbrook pointed out, he saw little
point in trying to relate population growth to what has
happened in the auto industry in the last four or five
years. "Clearly it has been an unusual period in which
not only has there been a national recession, but also
a drastic cut in the auto industry." (1:219). With
respect to the south Arlington PMA, in terms of car

-29-
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number of additional registrations, it would appear that
the risk in this case is greater than what can be
considered to be an acceptable risk; that risk being a
market not sufficient to support the existing and
additional dealers on a profitable basis with the
resultant detrimental effects upon the service provided
to the public. Under the existing circumstances, it

is not reasonable to conclude that the granting of the
application will not be harmful to Arendale Ford and
therefore the approval of the application would not be
in the public interest.

Concerning the matter of the financial strength
and profitability of the existing dealers, it appears
that all of the multiple point Ford dealers except
Arendale, have been consistently profitable. However,
the mere fact that the existing dealers have reported
profits of certain amounts during the past several years
does not establish just how strong or profitable the
dealers may be. No analysis of return on sales or
return on investment is contained in the record and
it is not possible from the evidence in the record to
assess the financial strength of the existing dealers.

Moreover, as the evidence on vehicle registrations
and penetration show, the motor vehicle industry is
extremely volatile as the decline in the number of Ford
dealers in 1982 indicates. With respect to Arendale Ford,
the evidence shows that this dealership has not been
profitable in three of the four past years (App. Ex. 2},
and the dealership does not have a strong capital
gstructure (3:82). While it is true that Arendale Ford's
existing financial circumstances may be attributable to

-33-
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TEXAS DEPARTMENT OF MOTOR VEHICLES
MOTOR VEHICLE DIVISION

WESLACO MOTORS, LP,
Applicant

SOAH DOCKET NO. 601-08+2071.LIC

V.
MVD DOCKET NO. 08-0011-LIC

BERT OGDEN CHEVROLET, INC,
dib/a BERT OGDEN CADILLAG,
Protestant

RN Un LR UN YT

~ FINAL ORDER DISMISSING PROTEST

The above referenced matter came befare the Director of the Motor Vehicle Divislon in the form
of a Proposal for Decision from the State Office of Administrative Hearings. The Director, having
considered the evidence, arguments, findings of fact and concluslons of law presented In the
Proposal for Decision, the Protestant's exceptions, and the Applicant’s replles, enters this Final

Order;

IT1S ORDERED:

1. That the Findings of Fact and Conclusions of Law as set ouf in the Proposal for
Declslon, Including the September 16, 2009 amendments made by the State Office
of Administrative Hearings, are hereby adopted;

2. That the protest of Bert Ogdsen Chevrolet, inc, d/b/a Bert Ogden Cadillac is hereby
dismlssed ir its antiraty; arid

3. That the Motor Vehicle Divislon shall continue administrative processing of the
application which is the subject matter of this dotket.

All other reltef nof expressity granted ls hereby denled In its entirely.
Date: __(y./ou [2012- @
/\\.a.

Blli Harbeson

Interim Dlvislon Director

Motor Vehicle Division

Taxas Depariment of Motor Vehicles
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SOAH DOCKET NO. 601-08-2071.LIC

WESLACO MOTORS, L.P., 8 BEFORE THI STATE OFFICE
Applicant §
§ .
\L $ OF
§
BERT OGDEN CHEVROLET, INC. §
Protestant 8 ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

Weslaco Motars, L.P., (Applicant or Weslaco Motors) seeks approval of its application filed
with (he Motor Vehicle Division (MVD) of the Texas Department of Transportation {TxDot) to
amend its dealership liconse to add the Cadillac passenger auto and light truck lines by Genetal
Mators to its current dealership located in Weslaco, Hidalgo County, Texas. Bert Ogden Chevrolet,
Inc. d/bfa Bert Ogden Cadillac (Protestant or Bert Ogden Cadillac), an existing Cadillac dealer in
Hidalgo County, protested the application. Having considered the evidence submitted it this matter
and arguments of the palies, the Administrative Law Judge (ALJ) finds that Weslaco Motors

established good cause for approving its application, Consequently, the ALJ recommennds approval

of the application by the MVD.
I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

The MVD of TxDot has jurisdiction over this matter, pursuant to Tex. Occ. Copr
(CopE) §8§ 2301.652; 2301,701-713; and 43 TEX, ADMIN, Cops (TAC) §§ 8.105-8.107, The Siate
Office of Adminisirative Hearings has jurisdiction over all matters related to convening the contested
case hearing, including the authority to issue a proposal for decision containing findings of fact and

conclusions of law, pursuant to Code § 2301,704,

The issue of notice was not disputed by the parties; consequently, that issue will be set ontin

the findings of fact and conclusions of law without further discussion here.
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The hearing convened on December 2, 2008, before ALJ Suzanne Formby Matshall in the
William P, Clements Building, 300 West 15" Sireet, Fourth Floor, Austin, Texas,
William David Coffey, III, of David Coffey, 1ll, & Associates in Austin, Texas, appeared and
represented Weslaco Motors. Dudley McCalla, attorney, appeated and represented Bert Ogden. The
heating concluded on December 4, 2008, and the record was held open in order to receive a

transeript of the hearing and written closing arguments by the parties.” The record closed on

February 24, 2009.

I, DISCUSSION

A, Background

Weslaco Motors seeks approval to amend its franchise license in order to establish and
operate a Cadillac dealership to be located at 2401 E. Expressway 83, in Weslaco, Texas.? Bert
Ogden operates a Cadillac dealership located at 1400 E. Expressway 83, in Weslaco, and it filed a
protest to Weslaco Motors® application.’ Weslaco Motors is located approximately twenty miles

fiom Bert Ogden Cadillac.'  General Motors (GM) did not appear, intervene, or otherwise

participate in this case.”

Weslaco Motors has entered into an agreement with Cardenas Autoplex (Cardenas),’ a

Cadillac dealership in Halingen, Texas, to buy the assets of the Cardenas Cadillac franchise, which

' Duwiing this perfod of (ime, it was also necessary to clavify which portions of the record were subject to
confidentiality protection due to the disclosures made during the hearing of My, Payne’s financial worth and to receive
supplerental pages o exhibits that were adwitted into cvidence at the hearing, under the optional completeness doclrino,

T Currently, Weslaco Motors also operates a GM dealorship (comprised of Pontiae, Buick, Chevrolel, and
GMC) at this location. Applicant's Bx. A-3, (Reference to Applicant’s Exhibits will be A-1, 2, efc., Indicating oxhibits
that are tabbed and numbered, with a notcbook (Exhibit A). For example, Ex, A-3 refers to TAB 3 in Applicants exhibit

notebook.)
3 The prolest was filed on February 28, 2008.

* Mr. Ogden Lins standing to bring this protest because the proposed Westaco Motors Caditlac dealership will
be located within the same county as his dealership. Code § 2301.652(0)(1).

5 GM's paiticipation would have assisted the ALJ by providing evidence related to its rationale for approving
the Weslaco Motors application, market vepresentation, areas of primary responsibility (APRs), and acceptable lovels of
competition.

§ Cardenas Aunjoplex alse operates 8 Mercedes-Benz dealership at the same location.
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will be used in operating the proposed Westaco Motors Cadillac deatership,” GM has given approval

to the transaction as well as the relocation.’ The TxDot MVD has approved the transaction, subject

to the protest.

B, Applieable Law

As the applicant, Weslaco has the burden of proving “good cause” for establishing and
operating the proposed deatership. Code § 2301.652(a). The following factors are to be considered

by the MVD in assessing whether good cause has been showit:

(1) whether the manufactuer or distributor of the same line-make
of new motor vehicle is being adequately represented as to sales
and service;

(2) whether the protesting franchised dealer representing the same
line-make of new motor vehicle is in substantial compliance
with the dealer’s franchise, to the extent that the franchise is not
in conflict with this chapter;

(3) the desirability of a competitive marketplace;

(4) any harm to the protesting franchised dealer; and

(5) the public interest.”

* Applicant’s Ex. A-1, Throughout the hearlng, Weslaco Motots teferred to this scenario as a “relocation” of
Cardenas Autoplex to Weslaco, There are currently three Cadillac dealers in the Lower Rio Grande Valley avea: Bert
QOgden {in Mission}, Luke Fruia (in Brownaville), and Cardenas Autoplex (in Harlingen). [f Weslaco Motors® applicetion
Is approved, theve will continue to be three Caditlac dealers in the region - giving rise to the Applleant’s assertion that a
“relocation’ will occur if its application s approved. [However, use of the term “relocation® is somewhat inaccurate to
the extent that Weslace Motors currently does not have a Cadillac dealership to relocate, However, thisls arelocation in
the sense that the Cadillac APR associated witit Cardenas Autoplex also currently encompasses the proposed Weslaco
Motors location. See Applicant’s Ex. A-11 (Dr. Exnest Manusl’s report) at Tab 2, p. WM-00-1157,

¥ Applicant's Ex, A-2, Ifthe application is approved, GM will issie a new fianchise to Weslaco Motors, There
is a pending case in which GM seeks to terminate the fanchise of Cardenas Autoplex, Cardenas Autoplex has filed a
protest. That matter has been abated, pending lie outcome of this case.

® Code § 2301.652(x).
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C, Evidence

1. Applicant’s Evidence
Applicant presented the testimony of Mr, Edwin “Bud” Payne, the dealer/principal of

Weslaco Motors, Bob Grooms, chief financial officer of Weslaco Motoss, the expert testimony of

Dr. Ernest H. Manuel, and numerous exhibils.
a Testintony of Edwin Payne

M, Payne was boxe in Weslaco and has lived there all his life. He owns a Dodge-Chryster-
Jeep franchise, a Ford-Metcuty fianchise, and a Cheviolet-Buick-Pontiac-GMC franchise, all located
in Weslaco. He also has a Mitsubishi-Jeep dealership in Harfingen, and a Volkswagen-Suzuki
dealership in Browasville that, until 2008, also included Lincoln-Merewy.'® Fe and his wife split
the ownership of Weslaco Motors on a 50-50 basis. Neither have been convicled ofa felony.!! Asa
dealer, Mr. Payne is required by GM to stay in compliance with all GM franchise agreements, He
testified that he is in compliance with them. M, Payne described the qualities he believes make a

good auto dealer: having an innate [ove of the business, having a servant’s heat, being activel
g g Y

engaged in, and giving back to, the community,”? and training.

Mr. Payne said that he seeks to amend his license so that he can add the Cadillae franchise to

0 The Lincolu-Mercury store was sold by Mr. Payue s pait of a tansaction involving the closing of & Ford
dealership In Mercedes, Texas, Ford assigned its right of first refusal (to own the franchise in Mercedes) to Mo, Payne
and Bob Bogus, ancther mator vehicle dealer in the Valley, who both owned Ford dealerships. Mr. Vackar, the
ovmet/principal of Beit Ogden, also wanted to puechase the Mercedes franchise but, essentially, ke was cut ont of the
deat through the actions of Ford, Mr, Payne, and Mr, Bogus. Itappears that this transaction has created tension between
Mi. Payne and Mr. Vackar, M, Payne sold his Lincolu-Meveury franchise to Mr, Bagus wha moved it to his existing

Lincoln-Mercury dealership in Harlingen, T, 36,

1 py, 55,

2 Me, Payne described his involvement in the community. He Is amember of a iimber of organizaiions and
hias served on feir boatds: The Valley Chamber of Commerce, the Land Fund {a non-profit that works to preserve the
South Texas native habitat), the Nature Center (preservation organization for the Mid-Valley avea), Knapp Hospital,
Weslaco Chamber of Commerce, Economic Devetopnteni Bomrd, Rio Grande Vatley Economic Development Couneil,
Humane Soclety of Hidalgo County, the Texas Automobife Dealers Association, and the Valley Auto Dealers
Association. Additionally, the dealership contributes to the Little League system and a scholarship program.

Back to AGENDA




Board Meeting eBook April 1, 2021 199

SOAH DOCKET NO. 601-08-2071.LIC PROPOSAL FOR DECISION PAGE §

his existing Chevrolet-Buick-Pontiac-GMC store,” The addition of another product line will allow
him to use some currently unused space in the facility and will provide an opportunity for him fo
expand and maximize his existing resources related to the sales of used vehicles and the service

department.* He has sold Cadillacs in the past and testifies that he is generally familiar with the

product,”

Demographics of the Valley

As alifetime resident of the Lower Rio Grande Valley {(Vailey or LRGV), Mr. Payne testified
about its characteristics and demographics, He said the Valley has a population comprised of
approximately 85-87% Hispanic residents. Noting that the Valley has low overall household income
figures, he testified it is common for many families to combine their resousces in order to contribute
to the economic family.'® But, he added, thete are also quite a few wealthy people in the Valley,

especially in the Mission/McAllen aiea,

According to Mr, Payne, employment rates in the Valley have increased in recent years, and
the overall unemployment rate has decreased to just a point above the national average doring the
fast three to four years. He noted that the area has one of the fastest growing populations in the ‘

United States, particulatly among the 18 to 29-year-old age range.

Mir. Payhe provided testimony about the sizes of towns in the Lower Rio Grande Valley. He
said that the population of McAllen is 83-90,000; the population of Weslaco is 40,000; the
population of Harlingen is 60,000; the population of Brownsville is over 200,000, and the population
of Mission is around 65,000, The communities of Harlingen, Brownsville, San Benito, La Feria,
Olmito, and South Padre Island ave located in Cameron County, which has an overall county

population of approximately 400,000. The communities of Mission, McAllen, Weslaco, and

B 1y, 38,
Yy, 77-78; Applicant’s Bx, A-5, There is about 6,000 squave fest of nnused space, Tr, 127.

15 M, Payne said that he had sold program Cadillacs and used Cadillacs in the past.

16 Ty 56,
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Meicedes are located in Mission County, The population of Mission County is about 800,000, If
Mr. Payne’s application is approved, the Cadillac dealesship will be moved from Hatlingen in
Cameron County to Weslaco, in Hidalgo County.!” The population covnt in Hidalgo County is two

to one that of Cameron County.

Additionally, he noted the proximity of several cities in nearby Mexico, including
Matamoros, with a million-plus people, and Reynosa, with about 750,000 people, to the Valley. In
addition, there are approximately 500,000 people living between those two commumities. Also, in
close proximity is Monterrey, which Mr. Payne said was an hour and a half away from the Valley
and was made up of atound four million people. He testified that the Valley was the closest place for

people in those cities to shop for many types of retail sales, including luxwry vehicles.

Mt, Payne testified that automobiles in the United States can be legally sold to Mexican
citizens if the purchaser has a U.S, address. He identified several bridges between the United States
and Mexico: a bridge in the Mid-Valley area five miles south of Weslaco leading to Nueve
Progresso, Mexico; three bridges and a free-irade bridge used mainly for truck traffic in Brownsville;
a bridge that will saon be built south of Donna; and a bridge in Reynosa. These bridges provide
access to the Valley for Mexican citizens. M, Payne testified that sales to Mexican cifizens are an

important part of the revenue stream of his GM dealerships.

In Harlingen, eleven Cadillacs were sold in the area of primary responsibility (APR) for that
dealership in 2007."® The majority were “pump-ins”'® by Luke Frafa. Mr. Payne said that most of

the business available to a car dealer in the Valley comes from Valley residients who tend to purchase

Y Tr, 63-65,
18 An APR is the area a manufacturer allofs fora franchise. There Is anly one dealer of the same make in each
APR; however, a dealer is not restricted to making sales only svithin his APR.

19 A *munp-in® occiirs when a vehicle is sold into the APR of another dealer as demonstrated by its registration
in that APR, Tr, 121,
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vehicles from dealerships locaied closest to them. As an example, he said that 90% of the business

for his Chevrolet dealership in Weslaco comes from within 25 miles of his dealexship, while only

about 2% of his GM sales come from outside the Valley.?

Distances between Valley communities

Mr, Payne discussed the distances between various towns in the Valley, including the three
that currently have Cadillac dealerships, He tostified that the Bert Ogden Cadillac dealership,
located in Mission, is approximately 22 miles from Weslaco, 2 There are approximately five miles
between Weslaco and Mercedes. According to M. Payne, it is about 11 miles from Metcedes to
Harlingen, and 20 miles from Harlingen to Brownsville, McAllen is about 19 miles from Weslaco,
Mr. Payne said that Weslaco is viewed as the center of the Valley, aithough the

McAllen/Mission/Edinburg area is the econoinic driver and population center.

Agreament to buy Cardenas Cadillac franchise in Hariingen

In order to purchase the Cadillac assets of Cardenas Autoplex, Mt, Payne has entered into an
Asset Purchase agreement (a buy-sell agreement) with Cardenas.?? He testified that his dealership
was looking for ways to strengthen its Weslaco operations, and a former GM sales reprosentative

suggested buying the Cadillac dealership in Harlingen and moving it to Weslaco, while keeping it

within its APR.

Mr. Payne discussed the rationale behind APRs, i.e., to allow dealers some exclusivity so that
they will have a sufficient market {o support their operations, due 1o the high cost in purchasing,

building, and running a dealership. As testified to by My, Payne, GM allows a dealer to move his

2y, 123-124,

2T, 39.40,

21 an Asset Purchase agreement {a buy-sell agreement) and an Advance Agreement constitute the docuients
that memorialize that transaction, Tr. 66; Applicant’s Bx. A-1. Cardenas Autopiex cannot Jiteraily sell the franchise;

only GM can approve & franchise,
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dealership within his own APR, subject to its approval. As part of a relocation process, a dealer
submits guidelines (describing areas and space devoted to parts, service, sales, capital

requirements,” image, tools, facility size, training, and personnet™) for GM’s approval,

In this case, Mr. Payne described the Asset Purchase agreement as giving him the right to do
business in the Cardenas APR, as well as ownership of the customer list, parts, service equipment,
manuals, and signage, The purchase price was §1.5 million,?” However, Lie has not yet taken title to
any of the assets dne to the pending protest by Bert Ogden, even though GM and the MVD have
approved the sale?® At the present time, Cardenas is still operating the Cadillac franchise in

Harlingen, although M. Payne stated that he did not believe it was aggressively doing so.

According to Mr. Payne, an auto manufacturer has a “righi of first xefusal” in a situation in
which & dealer enters into a buy-sell agreement with another paily. This right allows the
manufacturer to buy the franchise itself and then get rid of it, buy it, and give it to somebody eise, or
to buy it and close the dealership. GM has not exercised its right of first refusal in the Weslaco-

Cardenas buy-sell scenario.

Noting that the Cardenas operation has been a disappointment to GM to the extent that GM
has sent a notice of termination of the franchise, Mr. Payne said the relocation will help the Cadillac
brand because it will have increased sales, better awareness of the product, stronger matketing, more
accessibility to custonters, and good service if relocated lo Weslaco, He also testified that Cardenas

has not dedicated himself to taking caie of the Cadillac custorer.”’

B T insure there is enough working capitat in the company to promote, sell, and service the product. Tr. 70.

¥ M, Payne testified that a Cadillac dealer was required to have factory-trained and certified Cadillac
technicians, Further, he stated that it Js prudent fo also have certified salespeople. T, 71, The dealer pays for the costs
associated with travol and lodging for training; the factory provides the training.

25 Mr. Payne described the Advance Agreement that provides for payment of the $1.5 million up front, to be
returned if the relocation is nol approved. M, Payne conceded that the payment arrangement was unconventional, but
that, at the tite, Mr. Cardenas *had some issues” and the purchase was negotiated that way, Tr, 74-75.

% Ty, 7273,
o 111-112
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Opportunity for better service to Caditlac customers

Mr. Payne tegtified that with the addition of Cadillac, his GM dealership could be much
stronger in the parts and service departments, resulting in better service to his customers due to GM’s

requircment to have trained and centified repaiy technicians,

Mr, Payne also discussed the two types of repair service: warranly service and retait (or
customer-paid) service, He said that only a cerlified GM dealer can perform warranty work, absent a
unique situation, In order fo service their Cadillac, a constner has to go to either the Cardenas
dealership in Hatrlingen (20 miles frotm Weslaco; 40 miles from Mission), the Ber{ Ogden dealership
in Mission (22-23 miles from Weslaco; 40 miles from Harlingen) or the Luke Fruia dealership in
Brownsville (40 miles from Weslaco; 60 miles from Mission). Mr, Payne testified that he has seen
studies indicating a buyer of a new vehicle is located within 13 miles of the nearest dealership
cartying that produect, For used cais, most buyers are located within seven miles of the dealership

from which the vehicle is purchased. Tor service, he belioves that people want fo be closer

than 13 miles.2

Mr. Payne testified about the lypes of reports used by General Motots to determine the
performance of the dealerships. One geport is a customer satisfaction index (CSI); another is the
standards for excellence program (SFE). Mr. Payne testified that his dealership generally ranks well
on these. The SFE is an exclusive GM program that mieasures sales performance and customer
satisfaction, including pinchase delivery salisfaction (for new vehicle deliveries) against the ratings

of other dealets. There is a financial reward depending on the performance of the dealer.”

2 T, 103-104,
¥ Ty, 52-54,
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Location advantages for Weslaco Cadillac dealership

M. Payne testified that the Weslaco facilily is focated on Expressway 83 upon which
approximately 70,000 cars travel each day.m He said that this volume is around 50 times greater
than the number of vehicles that travel on the roadway to get to the Cardenas dealership. He said
that factors such as visible location, accessibility, and a high traffic count are important to the

financial suceess of a dealership.”

M. Payne described the process for starting up a new product line. If his application is
approved, he will order new Cadillac product from the Cadilfac Division and will receive amonthly
allocation that can be chosen based on availability and the dealer®s production. According to
M. Payne, a dealer pays for the vehicles “up front” through financing with GMAC; the dealer then
pays GMAC.? For used cats, a dealer obtains them through trades, purchases on the wholesale

market (through avctions and wholesalers), purchases from individuals, and consignments,®

“Dualing” means to ad¢ a franchise to an existing parts and service department or, put
another way, to add another line, product, or make to a dealership. “Dualing” Cadillac with the
other GM brands at his dealership in Weslaco will allow Mr. Payue to share personnel, fraining,
expenses, parts, and service simila fo the operations at Bert Ogden’s dealership in Mission, creating
a “synergy” between the product fines. He said that he has scld program Cadillacs and used

Cadillacs and is familiar with the product.

At his current location, My, Payne plans to use an existing empty building to house the

Cadillac showroom. GM has approved the facility plans, including the sales and service center. The

21y, 79; Applicant’s Ex, A6,

* v, 80,

! Thils method of payment is cabled “floorplanning” or “whole floorplan finaticing.” "Ir. 86.

3 Ty, 86. There are also certified used cars bought (hrough GMAC or GM, depending on the owaer, Tr, 87.

* o181,

w
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dealership will follow GM?s rules for selling and servicing product in Weslaco, including making

required changes to the facility related to the appearance or image.

M. Payne testified that he cannot operate the Cadillac line in Harfingen because he does not
own a facility there and it would cost between $2.5 to $4 miltion fo build one, Further, he said that
he does not believe that a stand-alone Cadillac dealership anyswhere in the Valley (except possibly

the Mission/McAllen area) could return a profit because there would not be enough sates volwune or

parts and service business,”

He does not believe that moving Cadillac out of the Harlingen area will inconvenience
Cadillac custemers because west Harlingen is as close to Westaco as il is to Cardenas (who is on the

east side), and there have been so few Cadillac sales from that dealership.®®

National ecohomie situation's effect on auto industry

Mr, Payne testified that, in general, manufacturers are downsizing the number of dealers to
obiain efficiencies in marketing and distribution processes. This is so because of the declining
domestic inarket share. Other manufacturer considerations may be under-performing dealers, bad
locations, ot bad facilities, The downsizing process affects markets in which there are too many or

under-performing dealers.

With respect to the cutrent economy, Mr. Payne testified that, in his opinion, the auto
business is cyclical. He has seen downturns and upturns and he has observed that the people who
position themsclves for the long term seem to come out ahead. He believes that if GM goes into a
bankruptey, it will be a planned one to alleviate a lot of their financial problems. He plans fo

position himself with the Cadilac franchise for the long term and believes that the business will be

profitable,

3y, 9596,
% Tr 116-117.

Back to AGENDA




Board Meeting eBook April 1, 2021 206

SOAH DOCKET NO. 601-08-2071.LIC PROPOSAL IFOR DECISION PAGE 12

Mr. Payne believes that some of the money given by the federal goverpment to the auto
industry will be used to help the current strained availabifity of ciedit resources. He noted that
GMAC has cut back on financing for customers with beacon credit scores under 700; however, he
believes that a lot of Cadillac consumers have credit scores exceeding 700. He testified that he was
not required to use GMAC financing solely, although there is an incentive to do so. Mr. Payne

described & qualified buyer for Cadillac as someone, in general, with a $50,000-plus income level,

with good credis,

M, Payne testified that his dealership did well in 2006 and 2007. His sales of new vehicles
increased in 2006 over those in 2005, but were about the same in 2006 and 2007.%7 1n 2008, he said
the increased pressurc resulting from emphasis of the “green movement” for more environment-
friendly vehicles and the increased price of gas greatly affected sales. As he described it, truck sales
(which has comprised the bulk of his sales) came to a roaring halt.®® M. Payne testified thata dealer
cannot adjust operations rapidly when dealing with inventories in orcler to respond to changing
cconomic times. However, he stated that he wishes to position imself for the long term and needs
to acquire the Cadillac franchise and produet now because of the difficulty in doing so on an

accelerated basis when the economy imprcwes.39

In 2008, the Weslaco dealership experienced a decrease in profitability, and sold about an
equal number of trucks and cars. For the period January to September 2008, the dealer showed a loss

of $382,451.°0 The number of new cats sold duting that time was 119, New truck sales

totaled 382.V

T 77178,
% Tv. 179-180.
* Tr, 180-181.
10 Ty 152-153; Protestant’s Bx. P-9.
# Ty 154-155; Protestant’s Bx. P-9.
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Mr. Payne believes that adding Cadillac will not take away from his truck sales becanse
Cadillac is a luxury product, and there is a market for Cadillacs in the Mid-Valley area. He lestified

that Cadillac does not compete with a lot of other products in the Valley - it sells 4 to 1 over

Lincoln,?

In 2008, Weslaco Motors rcported a profit through September of $103 272.% 11 2006, the
dealership made a profit of $631,984."

Advertising

Mr. Payne testified that GM establishes marketing associations in which dealers within a
defined area develop a marketing plan for the product within that area, He said that advertising can
increase sales in a good market, but may not work in a bad market. However, he noted that
advertising can raise the perception of the brand in the community, Also, the point of advertising is
not only to increase sales, but also to increase the image of the dealership and achieve top-of-the-
mind awareness by the consumer of the product, Advertising can also lead to “bleedover™ sales for

another dealer.”® Mr. Payne befieves that having two dealers it Mission and Weslaco will result jn

mote awareness of the Cadillac product.

With respect to the Bert Ogden dealership, Mr. Payne described Bob Vackar, the
principal/owner of Bert Ogden, as a very good dealer with aggressive marketing, He believesitisa
strong and well-capitalized competitor. According o Mr. Payne, the Bert Ogden dealership spends
niote on advertising and is twice as big as any other auto group, He described Bert Ogden as being

the largest dealer group in the Valley in terms of new units sold, with either the Payne or Bogus

dealerships being the next largest,

2 Tr, 192-193.

¥ Tr 197 Applicant’s Bx. A-d.
# 1. 200.

4y, 1ol
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Mr, Payne believes that he will sell a ot ofused cars as a periphery to the Cadillac franchise.
He belicves he can compete successfully with Bert Ogden and that there is enough business to
suppott three Cadiltlac dealers (after the rc]ocatipn from Hattingen to Weslaco) because all the
dealers cary products in addition fo Cadillac, yielding economies of scale in the costs of

operations.*®

b, Testimony of Boh Grooms

Mr. Grooms is the chief financial officer for Weslaco. *? He testified that the application to

the TxDot MVD was & request to amend its corrent dealership ficense to add the Cadiltac line to ifs

other GM lines. ™

Mr, Grooms was responsible for prepating the application to GM for a Cadillac franchise.
Originally, Weslaco Motors proposed operafing the Cadillac franchise as a stand-alone franchise, but
GM indicated that it should be made patt of the overall group of franchises operated at that
focation.?  According to Mr. Grooms, Weslaco Motors was required to resubmit patt of 'I'ts

application to GM with that modification, among others, through the internet.®

GM also requested a revision of the number of new retail units projected to be sold by
Weslaco Motors, Mt. Grooms testified that the first pro forma (a forecast of sales) submitted with

the original application to GM projected sales of 480 new units per year. This number was changed

T, 115-116,
97 He has also been a motor vehicle deater for Ford, Nissan, and Subare in Denver, Cotoratlo, and for
Chevrolot-Hyundai in Beaumont, Texas. Tr. 211,

¥ Ty 246247,

¥ Tr. 226.
30 The application admitted inlo evidence does not include the re-submitied changes, Applicant’s Ex, A-2;
Tr, 225,
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when he and Mr. Payne were advised that the GM planning volume (number of units GM expected
to be sold) was 220 new units per year.’! Because Weslaco Motors was exceeding its planning

volume for sales of the other lines, Mt. Grooms stated that they decided to revise the number to 300,

instead of 220.%

The pro forma also includes a gross profit projection of $3,000 per unit for new cars,”’ and a
gross profit per unit for used cars of $949.°' According to Mr. Grooms, the dealership will be
profitable if it seils more than 90 units a yeat, although profits become matginal at the 90 unit-per-
year level.® While Mr. Grooms acknowledged the recent change in the economic climate, he
testified that a projection of 220 units is stifl a reasonable forecast for sales,*® He testified that the

dealership spends more than half a million dollars to advertise its GM produets each year.

Mr. Grooms stated that Weslaco has compleied all the conditions that GM required in order
to approve the application, with the exception of some facility imaging,” Healso discussed some of
the other GM requirements that Weslaco Motots had comphed with, such as maintaining a ling of
credit, requiring the dealer operator to owi at least 15% of the business and maintaining sufficient
net working capital (the operating capital available to operate the dealership, including paits
inventories, used car inventories, and prepared assets that are current). Mr. Grooms said that GM

required the dealex to have $2.4 million in operating capital with a line of credit of $1.5 million, and

that GMAC issued a line of credii for that amount,

311y, 216. Anolber change that has oceurred since the application was submitted was a change in the number
oFemployees. He tostified that Weslaco Motors no longer employs 300 people in the Valley, Tr, 231,

52y 234236, Although 120% of 220 wiits would resull in 265 units, M. Grooms testiffed that the number
was rotmded-up to 300 based on discussions with the sales managers and Mr. Payne. Tr. 236.; Applicant’s Bx. A-2;

p. WM-00312,

2 Ty 240, -

1 The pro forma included a projection of 381 used cars to be sold from all the Jine makes, including Cadillac,
Buick, Pontiac, and GMC, Tr, 242; Applicant's Ex, A-2, p, WM-00312.

35y, 245.
¥, 239,
5Ty, 213,
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Mr. Grooms rev'iewed the financial statements provided by Bert Ogden Cadillac. He noted
that the dealership did not report its profits derived from used car sales for 2006, 2007, or 2008.%
According to Mr. Grooms, the failure to report the vehicle sales distorts the profitability as reported
by the dealership.®® He also discussed other discrepancies in the financial statements, For example,
he questioned the report of a negative parts inventory. Noting that a sexvice department must be able
to service vehicles, Mr. Grooms said ihat the dealer would have to maintain a parts inventory from
which to draw necessaty parts for the repairs, He added that a negative parts inventory, such as that

reported by Bert Ogden, essentially means that it did not have any parts.

He also observed that the reporied net profit of $1.1 million for 2006 canmot be verified
because the supporting information for the dealet’s financial statements was not provided. 112006,
it appeated that Bert Ogden sold 522 new Cadillac vehicles, wilh an overall gross profit per vehicle
(including cars and trucks) of $2,402 (compared to Weslaco’s projected overall gross profit per

vehicle of $3,000).% He could not account for the difference because he did not know what

Bert Ogden included in the cast of sales.
¢ Dr. Ernest Manuel report and testimony

Dr. Ernest Manuel is president of The Fontana Group which provides economic consulting
setvices and expert testimony regarding the retail motor vehicle industry, among other industries.
Protestant did not object to Dr, Manuel’s qualifications to provide expert testimony in this case.!
Dr. Manuel concludes that the Protestant has standing to bring his protest because: (1) both
dealetships will be located in the same county, Hidalgo; (2) the relocation is greater than one mile;

and (3) the proposed location will be closer to Protestant than before the relocation.

8 Ty, 254-255,
¥ Ty, 254-255.

® Ty, 265-266.

' Dr, Manuel’s qualifications can bo found in Applicant’s Ex. A-11. Dr. Manuel prepared an initial repoit,
Applicaut’s Ex. A-11, and a rebuttal report, Applicant’s Ex, A-30, Additionally, he pispared supplemental exhibits

A-105 through A-108.
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Location of Proposed Dealership

Dr. Manue! performed an optimal location analysis and determined that the “optimal
location®® for the Cardenas Cadillac franchise is far to the west of its current Hatlingen location and
even farther west than the proposed Weslaco location,® However, he concluded that the proposed
location in Weslaco would better serve the consumers in the market and offer more convenience for
current and prospective Cadillac customers than one in the Harlingen area. Additionally, he notes

that there are substantially higher traffic counts at the Weslaco dealership than at Cardenas providing

increased sales opportunities,

According to Dr. Manuel, the proposed relocation of the Harlingon franchise to Weslaco
would result in it being located 20 miles away from the Protestant’s Cadiltac dealership and more
than 25 minutes away in actual drive time, When considering the distance between the Weslaco
location and the Bert Ogden Cadillac location in terms of “air miles,” the proposed Welaco location
is approximately 21 miles air distance from Bert Ogden and 26 minutes away in drive time.* Thisis
compatable, Dr, Matuel found, to the distance between the current Cardenas location and the Luke

Fruia location in Brownsville which ate presently 20 miles apait and approximately 28 minutes away

in drive time.,

Dr, Manuel obseived that relocating the Cadillac franchise from Harlingen to Weslaco will
likely result in GM abolishing the Hatlingen APR and creating a Weslaco APR for the Applicant,
The new APR will be comptised of census tracts taken from both the cwrrent Hatlingen APR and the
McAllen APR. The remaining Harlingen APR census tracts would be reassigned to the Brownsville
APR. Because GM has not yet defined the new APRs, Dr, Manuel attempted to approximate the

%2 An“optimal location” analysis delermines the location for a relocated dealership that provides the greatest
efficiency in the average trave! titne for a prospective and current Cadillac castomer to get to one of the three clealerships,

Applicant Ex, A-11, p. WM-00-F113; Tr. 318,
A consequence of this would he mach less impact on flie Bert Ogden dealership. ‘y. 318,

Accorcling to Dr. Manuel, GM establishes APR territories based on the use of “air distance” miles and
census tracls. Applicant’s Ex, A-11,
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APR, based on his understarding of how GM defines them. In doing so, he assigned the census tract

in the market to the dealer that was closest in air distance to the centroid of the census tract.’

Dr, Manuel stated that the air distance dealer area represents the geography within which a
dealer has an absolute proximily advantage over every other dealer of the same brand, A customer
within that APR will find it more convenient to shop at the resident dealership than at any other
dealership of the same biand. Ile said that most manufacturers and distributors use the air distance

dealer area as the starting point for evalvating a dealer’s sales performance.’

Di. Manuel also concluded that the Lower Rio Grande Valley’s demographic patterns favor
the refocation because there is a greater concentration of high income households i the western
portion of the market near the proposed Weslaco location than in the cotrent Harlingen location,
Households and population in the areas sutrounding both the Applicant and Protestant are projecied

to continue their substantial growth in the coming years.

More houscholds with income levels of over $100,000 are located on the western side of the
market. The Payne dealer area is projected to grow in population from 331,397 in 2007 to 358,191
in 2012, This dealer area is expected to increase by 8.1% in population and 9,1% in number of
households. The Bert Ogden atea is expected to grow at a much higher ate. In 2007, the estimate
population was 561,209 with a projected population of 647,560 in 2012. About 188,407 louseholds

are projected by 2012, The dealer area is projected to grow [5.4% in population and 16.8% in

number of houssholds.

With respect to registration and demograpliic trends, tegistrations of new retail Cadillacs sold

to customers who registered them to addresses in the Lower Rio Grande Valley increased nearly

8 Ty, 346-348; 450-459,

% By, Matuet used the terms *APR” and air distance dealer area interchangeably. Applicant's Ex, A-11, p.
WM-00-1115.

¢ Dr, Manuel relies upon data from Cloritas, Inc., concerning popuiation, household counts, projections, and
income, Applicant’s Ex, A-t1, p. WM-00-1113.
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300% in 2007, from 281 in 2001 to 838 in 2007, In 2008, it is expected that Cadillac registrations
will be 1,027. There was similac growth in Cadillac registrations in MeAllen and Weslaco dealer

areas, but it leveled off in the McAllen area after 2006,

Assessment of the Marketpiace and Representation of the Brand

Dr, Manuel slates that many [uxury brands, ineluding Acura, Audi, Infiniti, Lexus, and
Porsche, among others, do not have a dealer in the Lower Rio Grande Valley. He concindes that
there is mucl: less inter-brand competition for Cadillac than in ofher markets in Texas who have a
greater number of luxury dealers. Becausc of the lower competition with other luxury brands, he
explained, the Cadillac brand should, and does, achieve a higher matket share in the Lower Rio

Gradle Valley than in Texas as a whole.%

With respect to measuring a brand’s market share perfornance, Di, Manuel noted that seveial
methods coutd be used. The simplest method compares the number of Cadillac registeations in the
area to the number of registrations of all brands. The resuliing ratio is the market share of the brand,

alsa called “market share,” “market penefration,” and “matket performance.”®

Once a brand’s market share in an area has been catculated, that market share can be
compared to the market share in a benchmark area, As abenchmark area, GM uses the market share
for the state as a whole. Otlier manufacturers use a local avea, the state, a multi-state region, or the

nation as a whole for their benchmarks.

Another refinement in measuring market share performance is to apply “segmentation
analysis.” Segments refer to vehicle categories such as small car, mid-size ear, large cat, small SUY,

small pickup, efc. Segmentation analysis adjusts the expected brand market share in the local market

8 wivfarket share” refers 1o the number of sales of thal brand divided by the number of sales of all brands
combined. Applicant’s Ex. 1-11, p. WM-00-1112. Di. Manuel notes that fora brand such as Cadillac, & more comimon
definition of market shave is the number of Cadillac sales divided by the number of sales of all brands' models that GM
constders to be competitive with Cadillae’s models, topether swith the Cadiilac models.

% These terms are used interchangeably, according to Dr, Manuel. Applicant’s Ex. A-11; p. WM-00-1117,
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for differences between the local area and the benchmark area in the relative demand for each
product segment, The adjustment is performed by calculating the number of registrations that the
brand would need to have in eacl product scgment in the local ares in order to Iave the same market
share in each product segment that the brand has in the benchmark area. Adding the numbers across
all sepments in the local area results in e number of “expected” registrations for the brand in the local

area that are nceded to match the market share of the biand in each product segment in the

benchmark avea,”

A limitation to segmentation analysis (though it is widely used) s that it does not adjust for
differences in inter-brand competition between a benchmark area and the market under study, This
fimitation is a significant problem in using the whole state of Texas as a performance benchmark for
measuing the Lower Rio Grande Valley because the Valley has no representation of many inter-
brand competitors, such as Acura, Audi, Infiniti, Lexus, Porsche, etc., that are normally considered
competitive with Cadillac. Therefore, Cadillac performance in the Valley is artificially elevated

when compared to Texas,”

Dr, Manuel compared the performance of all represented competitive brands in the Lower
Rio Grande Valiey based on those brands’ performance in Texas, Without the competition found
elsewhere in Texas, those brands (as a whole) performed approximately 40% better in the Lower Ric
Grande Valley than in the state of Texas as a whole, Dr. Manuel concluded that using the state of

Texas as the benchmark is using too low of a benchmatk,

Dr, Manuel reported that Cadillac’s segment-adjusted market share is not uniforin throughout
the Lower Rio Grande Valley: It performs much better in the eastern portion (containing
Brownsville) than in the western portion (containing McAllen and Weslaco). This reduced
performance, he claims, offers substantial available opportunity for additional Cadillac sales by the

relocated franchise. If Cadillac had performed as well in the McAllen and Weslaco area as it

7 Applicant’s Bx, A-I1; p, WM-00-1117.
' Applicant’s Ex. A-11, p. WM-00-1118.
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performed in the Brownsville area, there would have been nearly 200 additional Cadillac sales in the

McAllen and Weslaco areas in 2007,

“Registiation effectiveness” refess to the ratio of the actual number of registrations to the
expected number, When the ratio is 1, the brand is 100% “registration effective™. In determining
market shate performance for brands like Cadillac (with a limited product line), another method is to
take the number of Cadillac registrations in the area divided by the number of registrations in the
area of all brands’ models that GM considers to be competitive with Cadillac’s models. This model

is called a “competitive” registrations model.”

When the state of Texas is used as the benchmark, using data from 2007, there were 3,183
competitive registiations among the six GM-defined segments for Cadillac, [eading to & caleulation
of 585 expected Cadillac registrations in the Valley. The actual number of registrations in the Valley
in 2007 was 838, thus showing a ratio of 143.25%. Thus, Cadillac was 143.25 percent registration

effective in the Valley based on the Texas benchmark.”

Cadillac’s market share as a percent of competitive tegistrations is much higher in the Valley
than in the rest of the state (for 2005, it was 144%, for 2006, it was 166%, for 2007, 167% and
through Match 2008, it was 174%).™ Cadillac registeations in the state of Texas as & percent of

competitive registrations are 15.67%; for the lower Rio Grande Valley, it is 26.33%."” The LRGV
onfperforms the state by 167.98%.

Dr. Manuel determined that an appropriate benchmark fo determine whether the brand is
adequately represented in the matket would be a more-similar matket than the state of Texas as a

whole, He determined that using the Brownsville dealer area, after the proposed relocation, as a

2 Applicant's Ex, A-11, p. WM-11-t117.
P Ty, 344,

" Applicant’s Bxs, A-11 and A-4,

v 342,

" P, 342
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benclunark was appropriate because the Texas benchmark was too low; the Brownsville
demographics, including income and ethnicity, were more similav to McAllen and Weslaco than the
Texas demographics; inter-brand competition with the Brownsville dealer area after relocation is
comparable to that in the combined McAllen-Weslaco dealer aveas; and, Caditlac has strong
customer acceptance in the Val lcy.” Fuither, it is Di. Matuel’s opinion that Brownsville is more

like the rest of the Valley than is the state of Texas,”

This analysis, involving the consideration of census tracts and measuring performance against
the Brownsville dealer area after relocation, demonsivates that there is substantial shortfall on the
western side of the market between Weslaco and McAllen, According to Dr. Manuel, this is because
of the weak performance by Cardenas, who sold only 13 new Cadillacs in 2007.” ¥n contrast, Bert

Ogden Cadillac reported selling 492 new Cadillacs in 2007,

Dr. Manuel testified that he was aware that it had been reported in the nswspaper that GM
plans to close nine plants and 1,756 dealerships by 2012.2% However, because of the superior

performance of Cadillac in the Valley, he believes it is unlikely that GM will reduce dealerships

there,

Competition

Cardenas (in Harlingen) made only 11 new retail Cadillac sales that were registered in 2007,
Replacing this weak dealer with a stronger deater in Westace will provide a more competitive

marketplace for cutrent and prospective Cadillac consumers,

Ty, 314,
* Tr, 315, Using Brownsville as a benchmark resulted {n an apples to apples comparison. Tr. 451,

™ Only 11 Cadillacs were registered as a retail sale in 2007,
% Tr, 430-431.
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The Weslaco dealer will provide a much larger sales facility than the Cardenas dealership and
will spend substantially more money on advertising, thereby increasing consumer awareness of the

Cadillac brand in the Valiey and leading fo an overall increase in Cadillac sales,

Replacing Cardenas with a stronger, better-located competitor will provide a more

competitive marketplace for current and prospective Cadillac consumers,

Impact on Protestant

Tn determining harm to dealer, Dr, Manuel considers “harm™ to be a material injury to profit
on a long-term basis.¥ He views one to two years as a shori-term period, with five years or more as
a long-term period, He noted that quantifying a matexial injury is difficult, but he testified that the
state of New Jersey has determined a loss in profit of 25% to constitute a material injury.
Dr. Manuel thinks that the New Jersey standard may provide a good threshold benchmark, but that

other factors should be considered. *

He suggests that the most important factor is the expected number of sales a new dealex
would likely make, in comparison to the available sales opportunity in the area. Ifthe opporlunity is
larger than the expected number of sales, most or all of the new dealet’s sales are probably
incremental additions to the market rather than sales taken from an existing dealer, He believes that
is the situation with Weslaco. The second factor to consider is the size of impact that would occur it
the event the new dealet’s sales are not mostly incrementat. If this were the situation (which he
disputes), Bext Ogden would lose 7% of jts Cadillac registrations, 8.8% 6f expected Cadillac
registrations, and 8.3% of competitive registrations, Using 2007 data, the Bert Ogden dealer atea
would lose 20.9% of its population and 19.6% of its households. The number of high income

households, a better indicator of potential Cadillac customers, would decrease by 9.7%. The 2012

data predicts similar changes.

8 1y, 330.
82 1yp, 332
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D, Manuel emphasizes that Mr, Payne sells more GM vehicles than the numbet that GM
expects him to sell (“expected sales”) given the size of Mr, Payne’s market area. If he is as
successful in his Cadillac franchise, the sales above the number sold by Cardenas would stilt be
Jowet than the available opportunity for Cadillac sales in the McAllen/Weslaco areas, suggesting that
the adverse impact on Ber! Ogden from the proposed relocation would be low, and Bext Ogden

would remain highly profitable and a strong competitor with Weslaco.

Even afler the proposed relocation to Weslaco, the Bert Ogden dealer area will still be
substantially larger than the other two dealer areas, containing more than five times the number of
Cadillac registrations as'the proposed Weslaco dealer, and more than four times (he number of
expected Cadillac and competitive registrations. Bert Ogden’s dealer arca would also remain
substantially larger than that of Luke Fruia. It would still contain approximately 70% more people
and households than the proposed Weslaco dealer area, and over 90% more people and households
than the Brownsville dealer area. It would also have more than twice as many houssholds with
incomes of $100,000 or more than the other dealer areas. Based upon these factors, Dr. Manuel

concluded that Bert Ogden Cadillac would still have a very substantial business base even after the

relocation.®

After reviewing Beit Ogden’s information on sales and repair orders, Dr. Manuel concludes
that approximately 5.9% of Bert Ogden’s Cadillac customers in 2007 wonld have been closer to the
Payne dealership than Bert Ogden in 2007, resulting in a possible loss of used Cadillac sales of
14,3%, lost service sales of 8.1%, and lost body shop sales of 8%. He noted that this suggested
possible lost sales by Bert Ogden in the event of the proposed relocation, However, he used a refail
sales index analysis using the Brownsville dealer area as a benchmatk. The number of expected
Cadillac registrations in the dealer areas containing the Applicant and Protestant were [52 and 626
uuits, for a total of 778 units in 2007, When compared to the 380 actually registéred in those two

dealers areas, 580 (91 plus 489), there is a shortfall of 198 units (778-580), demonstrating a lost

opportunity for sales,

B applicant Ex, A-11, p. WM-00-1113 and pp. WiM-00-1121-1123.
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Weslaco’s overall sales effectiveness for its four GM franchises was 120.92% in 2007.%
Applying that sales effectiveness ratio to the number of expected Cadillac registrations in the
proposed Weslaco dealter ares, Weslaco would have sold 184 Cadillacs nationwide in 2007 (which is
173 vmits h.igher than those sold by Cardenas who sold 11.) Because the 173 unit projected increase
is lower than the 198 unils of lost opportunily for Cadillac in McAllen and Weslaco, it demonstrates
that there will be a low risk of adverse impact to Bert Ogden. If Dr, Manuel had used the state
average, the projected increase in sales would be even lower. In analyzing lost sales, Dx, Manuel
conciuded (hat it counld cost an estimated reduction of $141,382 in net profit before taxes for 2007,
However, e noted that Bert Ogden would also have had a 22% profit as a percentage of net wotth,
the industry average in 2007. Profit as a percent of sales would have been 2.4% which was well

above the industry average of 1.5% in 2007. However, the moie Jikely onteome is that there would

be little or no impact at all.

According to Dr. Manuel, Bert Ogden is a strong dealer for Cadillac, offering an aftractive
facility, high levels of customer satisfaction, competitive new vehicle gross profits,”® above average
profitability and above state average sales performance.* It has had strong financial performance

over the past several years and should be able to compete effectively against the proposed Weslaco

dealership.

In sumnuary, Dr. Manuel concluded that increased market share can be achieved in the Lower
Rio Grande Valley by relocating the franchise from Harlingen to Weslaco, improving accessibility
and visibility for the Cadillac brand for the higher income households in the Valley. The large
amount of uncaptured Cadillac opportunity in the McAllen and Weslaco dealer areas, together with

the strengths of the Bert Ogden dealership, should allow the relocation to occur without any material

# Dy, Manuel sfated thal GM uses this ratio to evaluate sales performance ofits dealers, The ratio is called the
Retail Sales Index. Applicant’s Ex. A-11, p. WM-00-1122. The ratio is caleulated by the mimber of new vehicles that
the dealer sold anywhere that year iit the numerator divided by the number of expected registrations in the dealei’s APR

in ths denominator.

¥ According to Dr, Mauuel, “gross profiis” refers to the dealer’s markup on tho car, i.¢., the difterence between
what the deater paid for the car and what the customer paid for the car, Applicant’s Bx. A-1(, p. WM-00-11)4.

% Applicant's Ex. A-11, p. WM-00-1124,
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impact on Bert Qgden, Event is some impact ocourted, it is likely to be small and Bert Ogden would

still be highly profitable.”

Dr. Manuel eriticized Dr. George Berry’s {(Protestant’s expert witiess) projecled impact to
Bert Ogden of 28 to 30% loss of profits because his analysis was premised on the use of Highway 81
as the western boundary for the Weslaco APR, which Dr. Manuel said is contrary to the way aiy
manufacturer does 1.5 By moving the botndary east of 281, Dr. Manuel claims that Dr. Berry took
a number of census tracts outside the Mission-McAllen dealer area and put them into the Weslaco
dealer aren, resulting in an inflated loss of tewritory for Mission and McAllen,” Dr. Manuel
contended that, even using drive times based on the actual highway network and population

centroics, the Weslaco dealer area would still fall short of Highway 281.

Dr. Manuel noted that the reporis related to profitability for Bert Ogden do not contain
information about the used car business because it is reported as part of its Chevrolet store.”
According to Dr. Manuel, this means a profil center is missing from the financial statement so that
the reported profitability for the dealership is probably undeistated, leading to an impression that it
would suffer greater loss from the operations of the Weslaco dealership than it actually would. He

noted that this is so because, usually, the used car component of a dealership is a profitable..

2, Protestant’s Evidence

Protestant presented the testimony of Dr. George Berry and Robett Vackar, the

dealer/principat of Bert Ogden Cadillac, and numerous exhibits.

87 Afer preparing his report, Dr, Manuel was deposed and Dr. Berry were deposed. Based on those deposttions
and In response to supplemental exhibits from Profestant, Dr. Manuel prepared some updated exhibits. Applicant’s Bxs.
A-105, 106, 107, and 108. Dr, Manuel recaleulated “available opportunity® of Dr. Betry’s conclusion that Weslaco
could make 91 retail sales. He subtracted the 11 actual Cardénas sales aud congluded that thers would be a projected
sales gain of 80 retail snlos (instead of the 198 his calcalated) for the avatlable opportunity, Tr. 311-312; Bx, A-105.

8 According to Dr. Manuel, manufactores assign individual census tracis based on proximity to the dealer.
Accordingly, he used the same method in s analysis,

8 Tv 471477,
T, 477,
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a. Dr. George Berry’s veports and testiniony

Dr. Berty provided economic, deniographic and financial consulting services primaily within
the State of Texas. His qualifications can be found in Profestant’s Ex. P-1. Applicani did not object

to Dr. Berry’s qualifications to provide expext testimony in this matter.

Dr. Berry asserted that the impact of the relocation of the Cadillac dealership to Weslaco to
Beri Ogden will be from a number of factors: (1) the current trend for a declining Cadillac market;
(2) the decline In total sales for motor vehicles; (3) the negative general conditions; (4) the apparent
finaticial problems of General Motors; and (5) a number of other factors, He funther contended there
will probably be no incremental increase in the market because it is already stper-adequately
served.”’ He further asserts that there will be an impact on Bert Ogden catised by the loss of almost
33% of the market area population, 24% of the households with incomes of $50,000 ot more, and an

18% loss in the number of households with incomes of $100,000 or more.”

Dr. Beury testified that his main peint of disagreement with Dr. Manue! was that Dr. Manuel
failed to consider the current economic situation. He notes that Dr. Manuel’s information is based
upon data from 2007 aud partial 2008. He testified that he believes the focus for determining impact
on Burt Ogden should be on the last three to four menths. Dr. Beriy testified that GM’s plan of
reorganization includes cutting down 1,750 dealerships and that Congress must help GM to SULVIve.
He also testified that Cadillac sales were down 55% on a national average and that Cadillac sales
with Bert Ogden were down 50%. He anticipated a continued decline of sales into the future, citing
to Aufomotive News that reports Cadiliac’s 2008 shaie of the market through September was 1 2%

The reported sales for September 2007 vehicles were 20,398 vehicles and for September 2008, the

sales were 12,432, indicating a decling in sales of 39, 195 .

o Bxhibit P-1, p, 13,

% Dr, Berry's report, Exhibit P-1, Tab 10.
T, 502; 661,

Ty, 505-508.
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According to Dr. Berty, Bert Ogden has calculated a break even point of 25 Cadiltac units per
month. He said that they sold 20 units or less in November 2007, so they are operating unprofitably.
In that situation, he testified that each additional Jost sale will magnify the losses even more.” He
contended that the state is in a recession, and it is appropriate to look al fhe near future to determine

whether the proposed relacation should be approved, %

I

Dr. Berry asserted that the percentage of households with an income level of $100,000 or
above is lower in Weslaco than in the Brownsville or Mission/McAllen areas, and the median
household income is lower in Westaco than those areas, as are the per capita income and the
population growth, Consequently, he believes that Weslaco is not comparable fo the ofher (wo ateas
and wholly rejected use of the Brownsville dealer area as a basis for determining whether the brand

is adequately represented and whether there will be hatin to Beri Ogden,”

Dr. Berty testified that Bert Ogden is opetating at a loss and any additional competition
would cause additional harm to Bert Ogden to the general detriment of the public.”® As he noted,

“you can continue to operate unprofitably, and you can survive for a petiod of time, but you can’t

sutvive indefinitely.”

The opening and closing of a Cadillac dealership in Weslaco would not be in the public

interest.'®® Dy, Berry said it is the usual practice for & manufacturer to intervene in these proceedings

and take a position, one way or the other, but that GM did not do 501! He believes competition

would be ruinous because it would cause loss to Bert Ogden.'®

¥ Ty, 507,
% Tr, 523-526.
7 Iy, 533-556,
* Tv, 584,
¥ T, 529,
% T, 585,
100 fr, 585-586.
102 Tr, 589,
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Dr, Berry disputed) fhat Payne’s experience in GM produets provides a plausible compatrison
to Cadillac sales because Weslaco’s GM line includes lower-priced and more popular vehicles
(Chevyrolet and GMC light trucks) in contrast to the higher priced Cadillac, with a staller consumer

population. If this assumption is used, Dr. Beriy claimed that Bert Ogden would experience 28%

lost sales,

Dr. Berry says the impact of the proposed dealership will be significant and will render
Ber{ Ogden unprofitable due to the loss of market area and declining sales due to unfavorable
economic conditions, In patrtieular, Dr. Berry opined that the APR of Bert Ogden would be changed
if the relocation is approved and would most likely result in the Weslaco market boing extended to
Highway 281.'% However, Dr. Berry agreed that GM would not use this method of locating the
matket area, agreeing that GM used the population ceniroids and straight-line distance as discussed
by Dr. Manuel.’” He also admitted that moving the western boundary for the Weslaco matket area

atlowed him to count more househalds into his adverse impact analysis.'®

The impact analysis used by Dr. Berry showed a loss for new car sales ranging from 18 1o
30%.!% At the 18% level, Dr. Bery testified this would meat: that Weslaco would take 89 vehicles
from Bert Ogden. A 20% level would mean that Weslaco would take 98 vehicles; a 28% level
would inean that Weslaco would take 138 units; a 30% level means that Weslaco would take 138
vnifs; and a 30% level is derived from lost sales of 148 units.'?” However, lie acknowledged that he

does not believe Weslaco will make 91 sales as predicted by Dr. Manvel,'™

Dr. Berry contended that the investment and method of operation for Bert Ogden are effective

and that this dealership has demonstrated its ability to provide excellent service to the general public.

10y, 552.555,
9% Tr, §52-556.
1% 1. 555-556.
1% v, 559,

197 v, 559-560,
5 Tr, 560-561.
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As such, Dr. Beiry contended Bert Ogden should be allowed to continue with his successful

operation without the hardship that will result from the Weslaco dealer’s operations.

b, Testimony of Rebert Vackar

Mt. Vackar is the principal of Bert Ogden Cadillac, He testified that he is in compliance with
his dealer’s franchise from GM. He has been in the Cadillac business since 1997, It is his
understanding that Cadillac will likely drop some of its product lines as a result of the economic
situation, He testified that GMAC used to have a Smatt Buy program fo help younger buyers
purchase the Cadillacs; however, that was cancefled in October 2008. GMAC has run into financial
difficuity. Mr. Vackar testified that he turned down more inventory thai was offered by GM because

he had plenty of inventory that was available for sale,'?

Mi. Vackat testified that he does not believe in the future of the GM brand and he cannot s¢ll
his GM franchise, although others have contacted liim to buy some of his other franchises, such as
Nissan/BMW. He said he would self his GM franchise (o the factory if they would pay him for the

real estate.!"® Mr. Vackar also testificd that he was concerned about the ability to get product from

Cadillac in the future.!"!

Mr. Vackar testified that it was difficult to move buyers of the other lnxury lines into
Cadillacs because they were more definite about what they wanted. Mr. Vackar said that he can be
profitable if he makes 25 sales of Cadillacs per month, In November 2007, he only sold 22,
Mz, Vackar testified that if sales were only 20 units per month, he will lose $250,000. He has had to
cut pay at the dealerships, cut bonuses, forfeit his consultant fee per cat, and forfeit collecting rent,
among other measures, in otder to cut costs. He testified that he believes he will lose $500,000
based on Cadillac sales of only 20 units per month, He testified that he believed the economy would

stay in a downturn for a while longer, probably untif 2011 or so.

18 1y, 610,
"0 1y, 618-619.
e, 626,
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M. Vackar’s Cadillac franchise has made a profit since 1997, Howevet, in November 2007,
it did not. He reported profits as follows: in 2003, $136,000; in 2004, $923,000; in 2005, $995,000;
in 2006, $1,099,328; in 2007, $526,000; in 2008, through September, $526,000; and in October
2008, $10,000,'

M. Vackar disputed Dr. Manuel’s eonclusion that he could increase his sales of Cadillac
because of the inter-brand competition with Mexcedes, BMW, Land Rover, Volvo, aud Jaguat. He
said “Id love to have a Cadiltac dealership in Hatlingen or Brownsville. Thave no competition. I'm
getting - I'm getting beat to death. Itell you, I'm very, very satisfied with my numbers. I don’t think
there’s anywhete to go.m He claims that he is successful because there are, in reality, only two

Cadiltac dealers in the Valley with sixty miles between them.'

D. Analysis

This is a difficult case, due to factors related to the Lower Rio Grande Valley (LRGV) and
the current economic situation in the nation. It is undisputed that the LRGV is an insular region,
with unique characteristics when compared to the rest of the state of Texas. It contains a population
that continues to greatly increase in number, unemployment raes that have closed the gap to be
almost the same as that of the rest of the country (after being much greater for years), and an income

level lower than the median income level for households in Texas,

News of the national financial situation has been prominent for the past months. As the
parties discussed, the auto manufacturers have requested money from the federal government to
continue their operations. Even upon receiving the funds, it is not certain that the major domestic
manufactuters will continue to stay in business. GM may be required to file for bankruptey. While
there is much speculation about whether and when the econory will rebound, 110 one knows for

certain. It is not known how the national economic situation witl affect the various states, including

Wy, 624-625.
W 628,
1, 628,
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the State of Texas and, in patticular, the portion comprising the LRGV. Consequently, there are
many unknowns about the financial stability of the anto manufacturers and the country that, while
undoubtedly may have an effect on the final result in this matter, are too speculative to attempt to
predict. Consequently, the ALY does not purport to “see into the future” to make predictions about

the future economic situation or to base her recommendation in this case on such matters,

Instead, the evidence clearly demonstrates that Cadillac is a strong luxury antomobile product
that is bought and registered in the LRGV at a rate far exceeding the Texas average, despite the
lower overall income level of the population in the LRGV. Further, other luxury model cars are also
bought and registered in the LRGV at a rate exceeding their overall sales average for the rest of the
state. It is clear that luxary vehicles have a viable and active putchasing market within the LRGV

and, while there was evidence that the immediate demand for these products may have slowed, there

was no evidence that it has been extinguished.

The evidence established that Edwin Payne of Weslaco Motors and Bob Vackar of
Bert Ogden Cadillac are experienced and successful dealers. They have each consistently scored
wwell in measures for success for the GM products sold. Both dealers understand the dealer business
and competently run their dealerships. However, they strongly disagree that Weslaco Motors should
be allowed to amend its license o obtain a Cadillac franchise, Mr, Vackar of Bert Ogden contends
that this would significantly affect his business, and that his currently unprofitable Cadillac business
would further decline to a point of severe, negative impact. Weslaco Motors contends that there is
sufficient lost sales opportunity and an overall market in the LRGV that will satisfactorily support

three Cadillac dealers when the relocation of the Cardenas Cadillac franchise ocecurs.

The two expert witnesses in this case are both well-qualified, experienced economists. They
provided useful analysis in this matter, However, the ALJ was ultimately persuaded by Dr. Manuel’s
testimony and repotts because his analysis appeared to be based on specific conclusions, based upon
the performance of dealers in the same location of the State, thereby resulting in a more accurate
prediction of lost sales oppottunity and impact on Bert Ogden. The ALY will address each of the

statutory factors in light of the evidence presented.
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a, Adequate Representation of Cadiliac

In the mid-Valley Cadillac matket, every GM dealer outperformed the Texas average market
share benchmark for their GM products by 20% to 74%."Y° Dr, Manuel contends this is due to
disparate demographics between the benchmatk (Texas) market and the Valley market, creating the
appearance that dealers are over-performing when thal might not be the case. For example, he
contended that consumers in the market may prefer the product at issue to a greater degres than the
consumers in the benchmatk market. Because of this, Dr. Manuel advocated the use of a different
benchmark other than the Texas benchmark.!'® On the other hand, Dr. Berty contended that the

Texas benchmark is an appropriate one and indicates that thete is adequate representation in the

Valley.

Dr. Manuel developed a different benchmark which he referred to as the “Brownsville
benchmark.” He noted that in the Valley, there is considerably less competition for luxury vehicles
than in the state of Texas as a whole.!"” This leads to the expectation that Cadillac dealers in the
Valley will outperform the Texas average matket share because of less competition. Dr, Manuel’s
testimony that the Brownsville benchinatk is more appropriate for the analysis was persuasive. He
noted that income levels, employment levels, product preferences, inter-brand competition levels,
ethnicities, and proximity to the Mexican market were more similar to the mid-Valley market than
was the state of Texas market.'** By comparing the performance of the Cadillac dealers serving the
mid-Valley atea to the Cadillac dealets serving the Brownsville matket, he coneluded that there

would be an additional 200 sales based npon 2007 data.!"”? These additional sales represent “lost

" Payne sold approximately 120% of the Texas benchmark in 2007 for all GM brands combined (Applicant’s
Exhibit A-13, Tab 18, p. 1); Bert Ogden sold approximately 127% in 2007 (Applicant's Bx. A-13, Tab 26, p. 5); Frala
Cadillac sold approximately 174% in 2007,

U8 There was evidence that GM uses tie Texas benctumark, Applicant explains that most manufactarers use &
benchimatk geography which can be used conveniently and consistently for the maximum number of dealers, such as a
state, reglon, or national market share. Tr. 460-461. Dr. Berry did not sufficlently explain why he believed his deviation

of the 6m methadelogy was warranted,

" e noted that anumber of Juxury brands are not present fn the Valley, such as Acura, Infinity, Audi, Lexus,
a1l Porsche.

8 v, 314-316.

1 py, 311312, Applicant’s Ex. A-13, p. 4.
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opportunity” in the mid-Valley Cadillac market and demonstrate Inadequate representation,
Applicant contends he will be able to capture the fost opportunity by moving the Harlingen Cadillac

slore to the Weslaco store.

Applicant suggests that Mr. Vackat's testimony regarding Cadillac inventoty that he refused,
coupled with his testimony that he no longer believed in the future of Cadillac, may be indicia of
inadequate representation. The ALJ is not persvaded by this argument, It was clear from
Mr, Vackar’s testimony that he was fiusteated with the state of the economy and his dealership.

Applicaat did not present any authority to support such a finding and the ALJ declines to adopt this

rationale.

Dr. Manuel also supported his befief of inadequate representation by performing an optimal
location analysis. This analysis looks at the registration data from purchases to determine the
location of those buyers who have purchased a high line produect, such as Cadillac, BMW, or
Mercedes, Dr. Manuel concluded that an optimal tocation for an additional Cadillac dealer would be
several miles west of Highway 281; however, this would put the Weslaco dealership inside Bext
Ogden’s APR. Afler refaxing his criteria, Dr. Manuel determined that the optimal available location
would be within the census tract in the vicinity of Weslaco Motors. Locating the dealcrship here will
result in improved customer convenience and should result in increased sales of the brand. Further,
customer setvice and sales should increase for actual and prospective customers in the
McAllen/Mission/Hdinburg area because they will have to travel only 20 miles to Weslaco for
competitive sales and service. Additionaily, the Halingen customers will also be befter served
because it is more convenient for customers on the west side of Harlingen to travel to Weslaco than

to travel to the east side wheve Catdenas is located.
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b. Substantial Compliance with Franchise

Appticant acknowledges that this issue woisld not notmally be of concern becanse both
dealers testified {hat they were in compliance with their respective franchise agteoments,'?!
However, Applicant cites to Mr. Vackar’s testimony that he was not currently buying Cadillac
product from GM as evidence of a contractual breach of his franchise agreement.'”’ However, the
AL is unpersuaded that tlis testimony establishes a lack of substantial complance. Mr. Vackar also
testified that he had plenty of inventory available at his deatership wiien he was asked to take some.
Based on his reduced sales volume of only 22 Cadillacs pex month, he told GM {hat he did not need
any additional inventory. No evidence was offered indicating that a one-time refusal of additional
inventory violated the franchise agreement, nor that GM considered Mr. Vackar to have breached his
franchise agreement. Based upon the evidence presented that related to this issue, the ALJ finds that

Protestant was in substantial compliance with his franchise. 122

(8 Desirability of a Competitive Marketplace

Approval of the proposed license and the resulting operations of a third, active Cadillac
dealership in the Valley will result in increased competition for Cadillac sales in this part of the state
of Texas. Asdemonstrated above, the ALJ was persuaded that Applicant met its burden of showing
that there is a “lost opportunily” for sales. Assuch, the three dealers will be in active competition for
those sales, resulting in more opportunities for the public to be exposed to Cadillac through
additional advertising. While the Protestant does not want increased compelition, it did not offer

evidence or legal authority for the proposition that an application should not be approved because it

129 My, Payne at Tr. 76; Mr. Vackar at Tr, 596,
Uy, 620; Applicant’s Ex, A-12, “Standard Provisiens,” Acticle 6.4, p. GM-00147.

122 The significance of a finding that a Protestant is not in substantial compliance is that the Protestant may not
have standing to maintain his protesl. See, e.g., Gene Hamon Ford v. David McDavid Nissen, 997 8.W.2d 208, 311

fit. 16 {Tex, App. - Austin 1999)
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will result in increased competition. Protestant, a large and successful dealership, will have
sufficient ability to compete with Weslaco Motors. Additionally, the degree of harm that will result
to the Protestant by approving the application is not so great that it should outweigh the desirability
for a competitive markelplace. While there were claims that another dealer would sigaificantly havm

Bert Ogden Cadillac, there simply was not sufficient evidence presented to support this contention.

Further, the additional customer market from Mexico and the demographics indicating that
the Valley population will continue to grow, along with income and employment levels support a

conclusion that, despite the current national economic crisis, the Velley is a viable market, with the

potential for greater sales.
d. Any Harm to the Protesting Franchised Dealer

The evidence established that Protestant will suffer some harm as a result of the insertion of
Weslaco Motors into the Cadillac busincss in the area. However, fhe ALJ found the expett repott
and festimony of Dr, Manuel to be more persuasive on this issue in terms of quantifying the degree
of harm. Dr. Manuel’s analysis showed thai Protestant will experience an 8-10% decrease in
profitability due to the sales anticipated by Weslaco Motors. This level ofJoss does not approach the
20-25% factor that has been considered by the state of New Jersey to demonstrate significant hatm.
While the MVD has not adopted a similar standard of hatm, the New Jersey standard is useful in
determining the degree of harm that is relevant in evaluating whether the positive effects resulting
from increased competition ontweigh the detrimental effecis to the protesting dealer, including the
possibilitf that the dealer would be forced out of business. It seems iflogical that any showing of
harm to a Protestant should result in & per se denial of an application and the Protestant in fhis case
does not present this aigument, Instead, the Protestant offered evidence, through De. Berry and

Mr. Vackar, that they believe the level of harm would be a significant harm, resulting in potentially

devastaling consequences.

It is Dr. Berry’s opinion that Protestant would be harmed by 20 10 30% in lost sales as a result

of Weslaco’s designation as a Cadillac deafer, Dr. Botry believes that the proximily of the Weslaco
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dealership (some 20 miles away) necessarily means that some of the Ogden Cadillac customers will
be attracted to the Weslaco dealership, resulting in sales through that dealer. In short, this evidence
amounis fo the conclusion that there is a fixed amount of potential customers (“the pie”} and every
customer for Weslaco means there is one less customer for Bert Ogden, While this acgument has
intuitive appeal, Dr, Manuel’s cvidence indicates that the pie is larger {han that due to the
opportanity for lost sales and that some of the customers whe will purchase from Weslaco are not
customers that Bert Ogden would have made a sale 10 anyway, It is the placement of the dealership

it Weslaco, as opposed to Harlingen, that expands the overall pie of available customers.

Additionally, the Harlingen dealer dlid not appear to be attempling to fully develop his
Cadillac business. A madel of harm that assumes the exisling munber of Cardenas customers
comprises the only available customer base, as suggested by Profestant, does not appear to
acknowledge other factors suggested by Dr, Manuel, such as the inaccessibility of the Harlingen
dealership in terms of being located away from a visible location by a major roadway and the overal)
absence of any sales promotion, which would explain why that customer basc is so low, By
changing these [aclors, Dr, Manuel conctudes that the Weslaco dealership will increase the “pie” so
to speak, and consequently, expand the overall customer base. Indeed, based on the analysis of
Dr. Manuel, the rclocation will result in the Luke Fruia deatership gaining customers while the

Bert Ogden dealesship may lose a small percentage of customers.

Additionally, Dr, Manuel’s analysis did not include projected sales based upon the
projections for increased population growth in the Valley, increased household income levels, and
increased employment opporfunities, If this market area continues to expand, there will be
potentially more opportunities for sales for all three dealers. Consequently, Dr. Manuel’s projections

nay be less than what can be reasonably anticipated.

Dy, Betry’s analysis of harm appeared to be based on repotts of dealer profitability that may
not have included complete information, given the lack of information regarding used car sales and
the failure to explain why this was reported on the Chevrolet-line reporis that were not submitted by

Protestant as part of the record. This lack of information called into question the accuracy of
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Dr. Betry’s overall impact analysis, Dr. Manuel testified that this was puzzling and resulted in
impact numbers that may be inaccurate. The ALY was persuaded by this argument. It seems that the

profitability conclusions reached by Dr. Berry may be distorted and incomplete, resulting in an

inflated assertion of harm.

This factor is also related to the factor of competition, Some level of competition is
desirable - it encoutages & dealer to continue to provide high quality performance such as for repairs,
maintaining the appearance of the dealership, and operations, among other things, If a dealer
believes that he may lose sales due to a nearby competitor, he may be more likely to insure that his
dealership has something more to offer to the customers, such as improved service, If so, the public

will lenefit from this scenario.

e, The Public Interest '

The evidence supports a finding that the public interest will be served by approval of the
application and harmed if the application is notapproved, If Weslaco begins operations as a Caditlac
dealer, the public will have three active Cadillac dealets from which to choose in terms of
competitive shopping, Currently, while there are three dealers, one is not very active and a proposal
for termination of its franchise is pending. As noted by Applicant, if the Cardenas franchise is
terminated, it will result in a greater amount of area to be covered by only two dealers, requiring
Cadillac custoiners to drive a greater distance. For example, a potential customer fiom the McAlen~
Edinburg-Mission area (Bert Ogden dealer area) will have to travel 60 miles to Brownsville
(Luke Fruia dealer area) in order to comparison shop. Likewise, a prospective consumer from'
Brownsville would have to travel 60 miles to Mission to comparison shop. A Weslaco consuiner
would have to travel either 20 miles io Mission (the closest dealer) or 40 miles to Brotwnsville

(Luke Fruia), while a Harlingen consumer would have to travel 20 miles to Brownsville (Luke Fruia)

or 20 miles to Mission (Bert Ogden).

M. Payne testified that new vehicle buyers generally purchase vehicles within 13 miles of

their residence, while used car buyers purchase used vehicles within a seven mile radius, He added
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that setvice customers usnally seek service within a 10 mile tadivs. 125 My, Vackar also testified that
a majority of his sales come fron within 25 miles of his dealership. Consequently, having 60 miles
between two dealers (Bert Ogden and Luke Fruia) will not serve the public's interest in either ability
to purchase vehicles or obtain service.’®* This takes on greater significant in the area of warranty
service. The evidence in this case established (hat only authorized Cadillac dealers are permitted to
petform warranty service on Cadillacs, except under limited circumstances. 123 In this situation, it is
even more important for customers to be able to access a dealer within a reasonable distauce in order

for the warranty-covered repairs to be made, 126

Resides offering a convenience factor fo the public, Mr. Payne’s dealership offers a
background of operation by someone who is an experienced and competent dealer, Mr. Payne isthe
dealer principal for a Dodge-Chuysler-Jeep store in Weslaco, a Ford-Mercury stote in Weslaco, a
Volkswagen-Suzuki dealership in Brownsville, a Mitsubishi-Jeep dealership in Harlingen, and the
Pontiac, Buick, Chevrolet and GMC dealership in Weslaco. Mr. Payne’s history has a successful
dealer gives confidence to the public that the Cadillac dealership will be operated in a competent
manner and that they can rely upon his past expetience to do so. The evidence also established that

Me. Payite is actively involved in the local community and has engaged in substantial charitable and

community service work,

TFuither, the application has been approved by GM, giving rise to an inference that GM finds
some validity to the concepl of having fhiee Cadillac dealers in the LRGV. If niot, it would have
simply proposed to terminate the Cardenas dealership and disapproved Weslaco’s application. This
would have resulted it there being only two Cadillac dealers in the LRGV, a fact of which GM was

aware. It is significant that the relocation of the dealership is within the same APR as the Cardenas

2y 103.
12Ty, 641-642,
23 Applicant’s Exhibit A-109.

126 As noted by Applicant, onc of the MVD's key dutics is to “provide for compliance with marufacturer’s
wartanties.” TeX. OcC. CODE § 2301.001(2). ‘This duty may be undermined if consumers’ accessibility to service in
compliance s diminished because they will be more likely to have the service performed Ly someone other than an

authotized Cadillac dealer,
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dealership. There was testimony that the APR is the population base to which the dealer is most
co_nvenienlly focated, lhereby' providing sufficient business to the dealer.’” GM reserves the
contractual right to approve or disapprove relocations of its franchises and, as a policy matter, will
ordinarily only allow relocations within the relocating dealer’s own APR."  Because the anto
dealcrship business is so capital-intensive, the establishment of an APR contributes to the financial

viability of the business because the majority of sales most likely will come from within that APR, 29

In patticular, while not having received evidence from GM that speeifically states so, the ALJ
has inferred from its approval of the Weslaco application and the relocation of a Cadillac dealership
from Hailingen (the Cardenas dealership) that GM has concluded that three Cadillac dealerships in
the LRGYV ate appiopriate at this time. GM has provided a notice of termination of the Cardenas
Cadillac franchise in which it states that the basis for termination is non-compliance with the

franchise of the Cardenas dealcrship,

The MVD has also approved the application, subject to the protesl. No evidence was
presented to the AL as to what weight should be given to the MVD’s approval. Nonstheless, the
MVD’s approval can be interpreted as estabiishing that there was nothing on the face of the

application that caused concern to the MVD about the application.

As discussed above, the evidence does 110t support a fincting that approval of the application
and the resulting Cadillac operations by Weslaco Motor will result in the failure of an existing

dealer, that of Bert Ogden, or & reduction of service to the public, ™

%7 Iy, 68-69.
2% Bxhibit A-12, pp, GM 00139-140, Sections 4,1-4.3; Tr, 69,

25 Applicant contended that GM?s contractual right to approve ot disapprove relocations of fiauchise would be
prejudiced if the application is not approved. The record does not conlein evidence as to whether ather remedies wounld
exist 1o GM and the ALJ does not have to make this finding in order to cancur with the rationale behind it

0 See, e.g., Austin Chevrolet, Inc. d/b/a Munday Chevrolel/Geo and General Motors v. Motor Vehicle Board
and Motor Vehicle Division of the Texas Depariment of Transportation, 212 8W.2d 425 (Tex, App. - Austin 2006).
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E. Recommendation

Based upon the evidence and argument presented by the parties and the proposed Findings of

Fact and Conclusions of Law set forth below, the Administrative Law Judge recomimends that the

Motor Vehicle Division approve the application filed by Wesiaco Motors, L.P., to operatc a Cadillac

dealership at 2401 E. Expressway 83, Weslaco, Hidalgo County, Texas, and dismiss the protest to

the application filed by Bert Ogden Chevrolet, Tuc. d/b/a Bert Ogden Cadillac,

III, FINDINGS OF FACT

On or about August 8, 2007, Weslaco Motors, L.P. (Weslaco Motors or Applicant) as
purchaser, entered into an Asset Purchase Agreement and an Advance Agreement with
Cardenas Autoplex, Tne., of Harlingen, as seller, to purchase certain asssts constituting
substantially all of the assets of seller as a Cadlillac antomobile dealership.

The principal dealer operator of Wesiaco Molors is Mr, Edwin “Bud” Payne,

By letter of September 20, 2007, Weslaco Motors submitted an application to General
Motors (OM) for a Cadillac franchise to be located at 2401 E. Expressway 83, Weslaco,

Hidalge County, Texas.

Weslaco Motors cutrently opetates a GM facilily at the same location at which it proposes to
sell Cadillac. It selis Chevrolet, GMC, Buick, and Pontiac motor vehicles as part of its GM

facility.

By letter of November 29, 2007, GM approved the proposal of Weslaco Motors, subject to
cettain condilions, including obtaining all licenses nccessary to operate a Cadillac deatership

at the proposed location.

On or about December 7, 2007, Weslaco Motors subinitted an application to the Motor
Vehicle Division (MVD) of the Texas Department of Transportation to amend ifs Motor
Vehicle Dealer’s License to operate a Cadillac dealership at 2401 E. Expressway 83 in

Weslaco, Hidalgo County, Texas,

On Februaty 28, 2008, Berg Qgden Chevrolet, Inc. ¢/b/a Bert Ogden Cadillac, Inc.,
(Bert Ogden or Protestant) filed a notice of protest to the license application of Weslaco
Motors with the MVD.

GM did not intervene in this matter and did not participate in the contested case hearing.
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10.

i1,

12,

13.

14,

15.

16,

17.

18.

19,

20.

21.

22,

Bert Ogden’s Cadillac franchise is currently located at 1400 E. Expressway 83 in Mission,
Hidalgo County, Texas,

‘The Cadillac area of primary responsibility (APR) of Bert Ogden as designated by GM
extends to Texas Avenue in Weslaco, Texas, If also includes Mission, McAllen, and

Edinbug.

The proposed location of the Applicant’s Cadillac franchise is approximately 21 miles frony
the Weslaco proposed Cadillac dealership and more than 25 minutes away in drive time.

The Applicant’s Cadillac dealership, if approved, and the Protestant’s Caditlac dealership
will both be located in Hidalgo County, Texas.

Protestant is in compliance with its franchise from GM.,

The MVD has approved Applicant’s license application, subject to resolution of the protest
by Ogden Cadillac.

GM has approved the application of Weslaco Motors to acquire the Cadillac franchise in
Harlingen, Texas, and relocate it within the Hailingen APR established by GM.

GM has approved Applicant’s proposed location, facllity, and operations by a Letter of
Intent, dated Auvgust 12, 2008.

An APR is a geographic area assigned by manufacturets to dealers and it is used fo measue
the effectivencss of dealer representation. It is comprised of a collection of census lracts
assigned to a dealer by GM on an equidistance basis, and it is calculated to provide a
penetrable population base sufficient to support 2 dealership.

Applicant’s dealer principal, Edwin M. (Bud) Payne, is a skilled and experienced dealer
operator who is capable of adequately setving the public interest in the mid-Valley market of
the Lower Rio Grande Valley (Vatley).

The Valley is comprised of the counties of Hidalgo, Starr, Cameron, and Willacy.

The mid-Valley market arca of the Valley is comprised of the communities of Weslaco,
Mercedes, and the surrounding communities.

The Valley is a refatively insular market for Cadiliac because it is so far removed,
geographioally, from neighboring Cadillac markets, suct: as San Antonio and Corpus Chuisti,
as to experience relatively low “in-sell” from markets outside the Valley.

“In-sell” refers to the registrations in the Valley market by dealers located outside the Valley
market. This is also known as a “pump-in.”
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23,

24,

yAS

20,

27.

28.

29,

30.

31.

32.

33,

34,

3.

36.

A motor vehicle dealer can make sells of vehicles to anyone, whether they reside within the
dealer’s APR or not.

All new vehicles are required to be registered in the location where the purchaser resides.

Mexican cilizens ean purchase vehicles in the United States so long as they ave registered to
an address within the United States maintained by the purchaser,

There are currently three franchised Cadillac dealers in operation in the Valley: Bert Ogden
in Mission, Luke Fruiu in Brownsville, and Cardenas Autoplex in Harlingen.

GM has filed a Notice of Termination to terminate the Cadillac franchise of the Cardenas
Autoplex, located in Harlingen, That proceeding is currently abated.

In 2007, Cardenas made only eleven new refail sales of Cadillac.

The proposed relocation of the Cadillac franchise from Cardenas Autoplex in Hatlingen to
Payne Motors in Weslaca would stifl be within the Harlingen APR,

A motor dealer can relocate its GM dealership within his designated APR, subject to notice
and approval by GM,

“Adequate representation” is defined, for purposes of these proceedings, as the number and

placement of Cadillac dealerships in such a manner as to conveniently serve current and

rospective Cadillac customers in the mid-Valley avea without material hatin to other
Y

Cadillac dealers,

GM measures Cadillac adequacy of representation using a Texas benchmark which is a
comparison of Cadillac registration performance in a given area to Cadillac performance in
the entire state of Texas.

The “Texas benchmark® for Cadillac registrations as a percent of competitive regisirations in
2007 was 15.67 % in the State and 26.33% in the Valiey,

In 2007, actual Cadillac registrations in the Valley, by segments, were 143.25% of expected
Cadillac registrations based on comparison to the Texas benchmark. (Manuel Tab 6, p. 1).

Adequacy of representation can be determined by using methods other than the Texas
benchmark,

One way of determining adequacy of representation is by comparing Cadillac market shares
between the mid-Valley market and a like-kind benchmark market.
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37.

38

35,

40,

41,

42,

43,

44,

43,

46,

47,

48.

A “like-kind® benclimark market to the mid-Valley market is the Brownsville maiket because
it is substantially simiiar to the mid-Valley market in terms of demographics, product
preferences and proximity to the Republic of Mexico matket.

A comparison of the Cadillac market shares between the Brownsville maiket and the mid-
Valley market reveals available opportunity for a Cadiliac dealer in the mid-Valley market.

Inter-brand luxury competition in the Lower Rio Grande Valley market is less than in the
State of Texas market because a nunber of luxury brands are not available af franchised
dealers in the Valley, such as Acura, Audi, Jnfiniti, Lexus, and Porsche.

The lack of inter-brand luxury competition has resulted in higher market shares for Cadillac
in the (Valley) than in Texas as a whole. Italso has resulied in 2 higher segmented-adjusted
market share than in Texas as a whole,

“Market share” is the number of sales of & brand divided by the number of sales of all brands
combined, In the case of Cadillac, which has a limited product line, it is defined as the
number of Cadillac sales divided by the number of sales of all brands that GM considers to

be compelitive with Cadillac.

In general, the population buys new cats from dealers located between 10-25 miles from
them and will go to a dealer located 7-13 miles for service.

If the Cardenas Cadillac franchise is terminated and Applicant does not receive approval for
its license to operate a Cadillac franchise, there will be only two Cadillac dealers in the
Valley, i.e., Luke Fruia in Brownsville and Bert Ogder: in Mission.

The distance between the Luke Fruia and Bert Ogden Cadillac dealerships is approximately
60 miles,

Only authorized Cadillac dealers ave pesnitted to perform warranty work on Cadillacs,
except under emergency conditions.

If Applicant’s application is denied, current and prospective Cadillac owners in the mid-
Valley market would have to travel up to 20 miles to Mission or 40 miles to Brownsville for

Cadiliac sales ot service,

An “optimal location” for a dealership is a location which conveniently setvices the highest
and densest concentration of actual and prospective customers of the braud represented by

the dealer.

Applicant’s designated location for its Cadillac dealership is within the optimal location fora
Cadillac dealer,
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49.  Cadillac’s scgment-adjusted market share is not uniforn: throughout the (Valley), In the

50.

51,
52.

53,

54.

55,

56.

bV R

58,

39,

60.

6l.

62.

63.

eastern portion of the Valley (coniaining Brownsvitie), Cadillac performs much better than it
does in the western porlion {containing MeAllen and Weslaco).

If Cadillac performed as well in the McAllen and Weslaco areas as it performed in the
Brownsville area, there would have been neatly 200 additional Cadillac sales in the McAllen

and Weslaco areas in 2007,

There is a competitive marketplace for Cadillac motor vehicles in the Valley.
There is an available opportunity for additional Cadillac sales by the proposed franchise.

All Cadillac dealers in the Lower Rio Grande Valley have sccess to a laige, but
unguantifiable, base of consumers in nearby Mexico.,

The demographics for households and population conducive to the purchase of fuxury
vehicles are projected to continue their substantial growth in the Lower Rio Grande Valley in

the coming years.

High income households, which are more likely to purchase Cadillac vehicles, ave more
concentrated in (he western portion of the market near the proposed Weslaco location than in

the current Harlingen location,

The Luke Fruia Cadillac dealership in Brownsville accounted for 83, 1% of Cadillac sales in
the Brownsville APR in 2007,

Luke Fruia made 29 sales in the McAllenw/Mission APR in 2007.

Luke Fruia and Bert Ogden Cadiliac dealerships accounted for 65.7% of Cadillac sales inthe
Harlingen APR in 2007,

The Bert Ogden Cadiilac dealership is a well-run dealersbip in an attractive facility with high
levels of customer satisfaction and an above average sales performance,

Bert Ogden Cadillac accounted for 83.8% of Cadillac sales made in its APR in 2007,

One contributor to the above average sales performance of Bert Ogden Cadiliac has been the
weak Cadillac sales performance of Caidenas Autoplex.

Bert Ogden Cadillac’s sales through November of 2006 were 460. Tn 2007, sales were 445
and through November of 2008, they were 371,

Bert Ogden’s Cadillac dealer principal, Mr, Robert Vackar, is a capable and experienced
dealer operator,
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65,

66.

67.

68.

69.

70.
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73.

74.

75.

76.

77.

78.

79.

Bert Ogden Cadillac enjoys above GM-average profitability with competitive new car
grosses,

Bert Ogden’s Cadillac dealer location enjoys high traffic counts on Expressway 83, as well as
advantageous expense and personnel sharing between its GM lines in Mission, Texas,

Bett Ogden Cadillac is a component of the largest “dealer group” in the Lower Rio Grande
Valley and spends more money on advertising than any other dealer group in the Lower Rio

Grande Valley,
A “dealer group” is au organization that owns and/or manages multiple dealerships.
Bett Ogden Cadillac is a profitable dealership and is not operafing at an overal! loss.

Best Ogden Cadillac is positioned to successfully compete with Weslaco Motors Cadillac at
its designated location.

Bert Ogden Cadillac will not be materially hatmed by approval of the requested application,

In its initial application to GM, Applicant submitted & pro forma projecting saies of 480
Cadillac vehicles in the fixst year of operation.

GM has suggested that Applicant use a planning volume of 220 Cadillac vehicles.
Applicant projects sales of 300 Cadillac vehicles in the first year of operation,

It Applicant’s application is approved, it is likely that there will be increased Cadillac sales in
the mid-Valley market for the benefit of both the Cadiilac brand and Cadiliac dealers.

Approval of the application will result in increased Cadillac advertising and brand awareness
in the Lower Rio Grande Valley, producing more opportunity for Cadillac sales,

Increasing Cadillac sales in the mid-Valley market will benefit the Cadillac brand and
contribute to more adequate representation of the brand in the mid-Valley market,

From October 2007 to October 2008, total Cadillac sates in the United States decreased by
55%, from 21, 267 to 9,541,

The overall economy of the United States and the financial soundness of the automobile
manufacturers has decreased substantially in Jate 2007 and continues to date.

Domestic auto manufacturers, including GM, are downsizing product lines and dealerships to
reflect decreased overal] market share,
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80.

81

82,
83.

84,

83,

86.

87.

By 2012, GM intends to close nine plants and 1,750 dealerships.

Despite the current state of the economy, Applicant would like to have a GM franchise for

the long-term prospects of profitability.

In 2007, Best Ogden Cadillac sold 508 new cars, for an average of 42 per monih.

In November of 2008, Bert Ogden sold 22 Cadillacs.

Approval of the application may result in decreased profitabilify to Bert Ogden but it does
not appear to be substantial harm over the long-terin,

Operation of the application as proposed will promote the public interest.

On March 5, 2008, the MVD notified the parties that a hearing on the matter was referred to
the State Office of Administrative Hearings. The notice contained a staterent of the time,
place, and nature of the heaving; a statement of the legal authority and jutisdiction under
which the heating was to be hekl; a reference to the particular sections of the statutes and
rules involved; and a shoit, plain statement of the matters asserte«.

The hearing on the merits was held on December 2-4, 2008, All parties appeared and

-participated in the heating. The record was held open to allow for the prepatation of the

hearing transeript and to allow the parties to file post-hearing written closing atguments, The
record closed on February 24, 2009,

IV. CONCLUSIONS OF LAW

The Texas Depattment of Transportation’s Motor Vehicle Division has jurisdiction and
authority over the subject matter of this case. Tex.Oce. Cobi §§2301.652; 2301.701-713;
and 43 Tex, ADMIN, CODE (TAC) §§ 8.105-8.107,

The State Office of Administrative Hearings has jurisdiction over all matters relating fo the
conduct of a hearing in this matter, including the preparation of a proposal for decision with

findings of fact and conelusions of law. TEX. Oc¢, CODE § 2301.704; TEX. Gov'r CODE
ch. 2003,

Notice of the protest and of the hearing on the merits was provided as requited. TEX, OcC.
Conk §§ 2301.652; Tex. Gov't Code 2001,051 and 2001.052; 43 TAC § 8.106.

Protestant is in substantial compliance with its franchise agreement,

The Cadillac brand is not adequately represented as to the service and sale in the existing
Hailingen APR of Cardenas Autoplex,
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The establishment of a Cadillac dealership as proposed by Applicant will not result in
substantial, long-tesm harm to Protestant.

‘The establishment of a Cadillac dealership as proposed in Weslaco, Texas, will promote a
comypetitive matketplace.

The public interest will be best served by the establishiment of a Cadillac dealesship by
Weslaco Motots in Weslaco, Texas,

Based wpon the above Findings of Fact and Conclusions of Law, Applicant has demonstrated
good cause to establish the propesed Cadillac dealership at 2401 E. Expressway 83, Weslaco,

Hidalgo County, Texas.

SIGNED Apuil 27, 2009

SUZANNE FORMBY MARSHALL
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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Atomik Enterprises Decision
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TEXAS MOTOR VEHICLE COMMISSION

ATOMIK ENTERPRISES, KAWASAKI
SALES,

Applicant,
PROCEEDING NO, 85
SPORT CITY, INC., ’

Protestant.

T, DR ey Sy el et

FINAL ORDER

BY THE COMMISSION:

The Texas Motor Vehicle Commission, having duly considered
the Supplemental Hearing Report of the Hearing Examiner, in-
cluding the revised findings of fact, conclusions and recom-
mendations contained therein, and n& exceptions thereto having
been filed by the parties, does hereby enter its Final Oxder
in this proceeding as follows:

IT IS ORDERED:

1. That the Supplemental Hearing Report filed in this.
proceeding, including the Hearing Examiner's opinion, revised
findings of fact, conclusions and recommended action, be and
they hereby are adopted by the Commission; and

2. That the application of Atomik Enterprises Kawasaki
sales, for a New Motor Vehicle Dealer's License for a- Kawasaki.
motorcycle dealership at 9801 Montana Avenue, El1 Paso, Texas;
be and it herxeby is approved, and that the said license shall
be issued to the Applicant upon the completion of the proposed
facilities and the filing with the Commission of a copy of an
executed franchise or dealer agreement with Kawasaki Motors

Corporation; and

-l-
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. 3. That the protest of the Protestant in opposition to

the aforesaid application be and it hereby is denied:
Date: April 6, 1978

dzjéiiga)ﬂdfdééizlzd .

Erwin A. Elias, Chairman
Texas Motor Vehicle Commission

ATTESTED:

Russel1 Harding | Vi
it tive Director

-2
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TEXAS MOTOR VEHICLE COMMISSION

ATOMIK ENTERPRISES, KAWASAKIL
SALES, S -
Applicant, PROCEEDING NO. 85
'SPORT CITY, INC., |
Protestant.

e D Dl Tt St Sl

SUPPLEMENTAY, HEARING REPORT

Pursuant to the Order of the Texasz Motor Vehicle Commis-
sion dated October 27, 1977, granting Applicant's Motion For
Rehearing and remanding the above-captloned proceeding for
further hearing to receive such additional evidence as may.
have become available since the date of the original hearing
in this matter held on FPebruary 2, 1977, and which may :bé
material to the lssues relating to the consideration of the-

- subject application and the protest thereof, a hearing to
receive such evidence was hHeld before the Hearing Exaniner on
December 2, 1977, at the Commission'e offices in Austln, Texas,

Testifying at the hearing as w1tnesses;for the Appllcant
were Mr, Joseph J. Roseborrough, a partner in the Applicant
company; Mr. Paul Miller, Dealer Procurement Manager for
Kawasaki Motors Corporation; and Dr. Kenneth W. Olm, professor
at the University of Texas at Austin and a management consultant.
The Applicant was represented at the hearing by its attorney,
William R, Crocker of Austin, Texas.

Testzfying_as a witness for the Protestant wasmwn, Harvey
D. Lattner, President and Manager of the protestiﬁh*ﬂéalership.
The Protestant was represented at the hearing by its. attorney, -
Byron H. Rubin of the law firm of Dlamond & Rubin of El Paso,
Texas.,

OPINION OF HEARING EXAMIﬂER

In the initial Hearing Report issued in this proceeding,
it was the recommendation of the Hearing Examiner. that the
application be denied. The Hearing Examiner's recommendation
was _baged upon his findings of fact and conclusions drawn
therefrom; that the evidence in the record was not sufficieht
to establish that (1) the Kawasaki line was not being ade-
quately represented in the E1 Pago metropolitan area;r (2)
there is an adequate market in the El Paso metropolltan area

._1-
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to sustain two Kawasaki motorcycle dealerships on a profitable
basis; and (3) good cause in the public interest for an addi-
. tional Kawasaki’ dealer llcense ex1sts (See Hearlng Report,
PP 18—21} ' :

. As explalned in the Hearing Report, it was the Bearing
Examiner's opinion that the decline in Kawasaki market pene-:
tration in El Paso over a nine month period in 1976 was: not
sufficient to establish inadequate representation, considering
other factors such as the Protestant's having consistently
attained a market penetration higher than .state -and national
levels over an extended period of time; ‘the fluctuation of
the total motorcycle market at the national, state and local
levels; the speculation as to the future growth of the motor-

~cycle market in El Paso and Kawasaki's ability to attain 20%
of that market; and the uncertainty of the effect. upon the
motorcycle market of the El Pasce economy (see Hearing Report,
pp. 14-17). The conclusion of the Hearing Examiner that good
cause in the public interest was not shown to exist at that
time, was explained as being based upon the Hearing Examiner's
findings of a probability of undue detriment to the existing
dealer should the application be approved (See Hearing Report,
PP. 17-18). _

It is the contention of the Applicant and Kawasaki Motoxs
Corp., that the additional evidence adduced at the rehearing
establishes justification for the approval of the application.
It is contended that the evidence shows that gince the time
of the original hearing: an additional dealership for a com-

- peting motorcycle line has been established in El Paso, leaving
Kawasakil as the only one of the four major motorcycle manufac- -
turers having only one sales outlet in the El Paso market area;:
Kawasaki sales have continued to decline in terms of market -
share ‘and actual sales in El Paso, while the El Paso motorcycle
market has shown tremendous”growth. and the state of the El
Paso economy is good and is growing, and there is ample market
potential for two Kawasaki motorcycle dealers to operate proflt-

-ably (Appllcant's Cloging Brlef After Rehearing, p. 2).

: It is the tontention of the Protestant that no evidence
was presented at the rehearing on December .2, 1977, which woulﬁ
naterially affect the Hearing Examiner's or1g1na1 findings and -
recommendations in this proceeding. It is contended that the
opening of a. second Suzuki dealexship in El Paso is not signi-
ficant as Suzuki has been a minor factor in the El Paso motor-
cycle market. Moreover, Protestant contends that the two Honda
dealerships and the two Yamaha dealerships are commonly owned
-and maraged and that the E1l Paso market cannot support two .
separate and independently operated Kawasaki dealexrships. The
Protestant further contends that the registration and total
market gtatistics for the El Paso area have not changed sig- -
nificantly since the original hearing and that the El Paso.

-2-
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: economy remains mixed and has not recovered to .a suhstantial
degree (Protestant's 01031ng Brief After Rehearlng, pp. 2,
4-9}),

_ The evidence given at the rehearing can be summarized
briefly as follows:

In support of the application, Mr. Joe Roseborrough testi-
fied that since the date of the original hearing a new.Suzuki
dealership has been constructed and is ready to open for busi-
ness. This dealership is located across the street from the
Applicait's proposed location (Tr, 5-6). In addition, the-
Yamaha Northeast dealership is relocating further out on Dyer
Street, which will be somewhat closer to Protestant's dealer~
ship (Tr. 8). The Applicant is still ready, willing and able
to establish the proposed dealership, and the witness stated
that the proposed zarea of El Paso where the dealership is to
be located is expanding even faster than before {(Tr, 11).

In Mr. Roseborrough'sropinion, there has been no decline in
the motorcycle market in E1 Paso and the potential for mar-
keting Kawasaki motorcycles in the southeastern area of El
Paso is greater than it was in February, 1977, because of the -
growth of that part of town. He still feels that there is an
adequate market to sustain two Kawasaki dealerships profltably
in E1 Paso (Tr. 12-14), He does not believe that his opening
‘a dealership will result in the Protestant going out of busi-
ness, because with two agressive Kawasaki dealers, they will
take business away from Yamaha {(Tr. 14). Mr. Roseborrough
testified that Honda, Yamaha and Suzuki each have two dealexr-
shlps)in El Paso, while Kawasaki has but one. dealershlp (Tr..
23-26 .

Mr. Paul R, Miller, Dealer Procurement Manager for Kawasaki
Motors Corporation, testified that at the initial hearing regis-
tration and market performance statistics were available through-.
“August, 1976 and that information for the period from September,
1976 through August, 1977 is now available. Referring to
Applicant's Exhibit 19, containing Kawasaki's market penetra-~
tion figures for El Paso County, state of Texas and national,.
Mr, Miller testified that Xawasaki's market penetration in El
Paso exceeded the state market share in January, 1977 and
the national market share in February, 1977, and these were
the only two months from September, 1976 through August, 1977,
in which the Kawasaki market share in E1l Paso exceeded either
the state or national market penetration figures: (Tr. 31-32).
Through August, 1977, Kawasaki's market penetration in El
Paso was 11.49% compared with 15.28% for the state of Texas
and 17.13% nationally {(Tr. 33). According to Mr, Miller,
when Kawasaki had two dealerships in El Paso, their penetra-
tion exceeded that of the state and national levels and since
the closing of the second store, their market share in El Paso
has dropped below national and state levels while the market
itself has grown (Tr. 35).

-
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The total motorecycle market in E1 Paso .in 1976 was 2,068
wnits, a 42.82% increase over 1975 sales of 1,448 units (Tr.
36) . During the same period, Kawasaki's market share decreased
7.59% and actual sales decreased: by 22 units (Tr. 37). As '
of August, 1977, the total market in El Paso has increased
13.15% over the prior year, while Kawasaki registrations
have decreased by 24 units and its market share has decreased
3.25 percentage points, which represents a decrease of 11.76%
{(Tr. 38). Assuming a total market increase in El Paso of
13.15%: for the éntire year, this would result in a total
maxrket of 2,340 motorcycles, 20% of which would result in
468 units sold {Tr. 38-40):. Mr. Miller stated that based
upon total Kawasaki sales in El Paso of 268 units, an 11.76%
-decrease in 1977 would result in total sales of 236 units .
in El pPaso for the year (Tr. 41). '

Mr, Miller testified that Kawasaki believes there is an
adequate market in El Paso to sustain two dealers profitably
and they feel that El Paso is a market where they should do
better than their national average. He stated that there is
no reason why the opening of a second dealership will cause
financial injury to the Protestant (Tr. 44). Mr, Miller.
testified that Honda and Yamaha are the competition they are
after and without anotlier dealership they do not believe they
will ever achieve a competitive position in El Paso (Tr. 435).

In Mr. Miller's opinion, Kawasaki is not adequately represented.
in the El Paso market because of the location of the existing
.dealer and because Honda, Yamaha and Suzuki have locations in
the fastest growing part of Fl Paso and Kawasaki is not repre-
sented in that area (Tr. 45)., In his opinion there ls good °
cause in the public interest for an additional Kawasaki dealer
in Bl Paso, as it will provide a more convenient facility to
the people in an area where there is not now & Kawasaki facility
and this will provide another convenlent location for parts

“and service in that area so that customers there do not have

“to drive acrosgs town (Tr. 46- 47) '

_ Mr, Miller testified that the public always benefits

. from the introduction of competition in a market, from the
‘additional exposure of a line not now represented and in the
sense of providing competing models and prices against other
lines. In his opinion, the introduction of another Rawasaki
dealer will stimulate business in general in the market and
will help both dealers. It has been Kawasaki's experience
that the stimulation of business by a new dealer creating
more: product awareness, helps the existing dealers (Tx., 48-
49}, Mr, Miller stated that he knows of no reasons why the
introduction of the Applicant's dealership into the El Paso
market would injure the Protestant's business, and Kawasaki
is convinced that there is an adequate market in El Paso for -
two Kawasaki dealers to exist profitably (Tr. 49). Kawasaki
is not critical of the Protestant, but Kawasaki's position is

—d-
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that the El Paso market 51mply cannot be served by a single
dealer at the Protestant! 5 location ('I'r. 51).

On cross-examination, Mr. Miller acknowledged that for

the period from September, 1976 through August, 1977, Kawasaki' 8
market share decreased .7% in Texas and ,43% nationally, as :
well as decreasing in El Paso from 13.3% to 11.79% (Tr. 57-58) .
There are areas in Texas where the Kawasaki market share is :
20%, such as Midland-Odessa, Lubbock, San Angelo, Brownsville
and Austin (Tr. 59). Because of thelr past history in El Paso
when they achieved a 20% market share with two dealers, this -
indicates to them that with two aggressive dealers they can

. do as well as and better than Kawasaki does natlonally (Tr. 64).

Dr. Kenneth Olm was called_as a witness for the Appllcant

and testified_regarding the state of the economy and general

- business conditions in El Paso since the first of the year,
1277 (Tr, 148-205), According to br, Olm, El Paso has con-
tinued to be one of the fastest growing areas of the state
and its population is generally younger than the rest of the
state (Tr. 148-149). Retail sales have recovered from a -
severe decline, and are good but not as good as the rest of
the state. Employment and income is up, other than in the
apparel industry, and bank debits are up significantly (Tr.
149-151}.  In general, the economy is reasonably strong, but
not as good as in the rest of the state {(Tr. 151-152). 1In
Dr. Olm's opinion, if Kawasaki is selling essentially the .
‘same product as Honda and Yamaha, then he feels they are not
adequately represented in the total market and the problem
can be rectified either by a second dealer or by the relocation
of the existing dealer (Tr. 166 ~167). : .

on cross—examination, Dr. Olm testified that the economy
in E1 Paso is better now than at the time of the previous
hearing (Tr. 174). Reviewing the motorcycle registration
statistlcs, he stated that there has beer no dramatic change
since the last hearing, except that the percentages are less -
favorable and the situation has deteriorated, but to a rela~
tively slight degree (Tr. 179). According to Dr. Olm if
Xawagaki was able toc obtain 18% to 20% market penetration
at one time, this indicates that they have thé product that
permits them to do it and if you can do it once and still
have the same quality of product, then you can do it again,
and the question then becomes one of marketing effort (Tr.
180). He feels that this is reason enough to allow Kawasaki:
to set up the marketing system that will enable them to achieve
that goal {Tr. 181). Based upon all of the information since
the prior hearing, the figures show some continuing dete- -
rioration, but not large. The general market and business
climate in El Paso has improved and it appears that the motor-
cycle market had improved dramatically,; but became less dramatic
in September. If the improvement trend turns back up approach—
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ing the June and July levels, then there is a significahf;_ -
difference {Tr. 186). If the trend continues downward, then

.he would say that the situFtlon has not dramatically changed o

for the better (Tr., 186).

Dr. Olm stated that 1f the Kawasaki market penetration
is declining, even by small margins, then- 1ook1ng down the
road you have a situation which is untenable (T¥. 187) and
if the penetration figures' continue downward, then this is
an important factor to take into consideration (Tr. 188).

It appears to him that in general motorcycle sales are up

and because of an increase; in population he ¢annot see how
you can help but predict that sales will continue to be up,
and it appears that Kawasaki's penetration is trending down- .
ward (Tr. 189). In his opinion, if the present dealer main-. .
tained at or around the Kawasaki state average, this would
indicate adequate representation, unless there is some reason.
for El Paso to be a better:market. The Kawasaki market share
is now approaching a peoint of inadequacy and if it continues
it would definitely be inadequate (Tr. 189-191). Achieving

14% of a total market of 2,250 unitg would present a tight

situation for two dealers, although he believes it is possible
in 1978 for two dealers, properly designed, planned and managed ;
to sell 400 units, assuming a 17% market penetration (T, 193,
198). On redirect examination, Dr. Olm stated that based on

- the existing dealer being 24.8% under the state penetration

level and 32.9% under the hational penetration level, either
the existing dealexr is mis;ocated ox the dynamics of the
market are forcing two dealershxps or multiple points (Tr. 200} .

Mr. Harvey D. Lattner, President of the protesting dealer-
ship, testified in opposition to the application. Mr. Lattner
testified that it was assumed at the previous hearing that the
motorcycle market in El Paso would be 2,160 unilts and it was
further assumed that the market would grow by 10% in 1877
meaning actual sales would be 2,376 units. However, actual
registrations through September, 1977 are 1,754, an increase
of 8,271% over the same period in 1976, and projecting the
same increase for the entire year would result in total sales:
of 2,239 units, although Mr. Lattner doubts that sales will
reach this figure (Tr. 73). Based on this estimate, Mr, Lattner
stated that the projection of 2,376 total sales made at the
previous hearing, would be an overeatimate of 6.1% (Tx. 74} .
Referring to Protestant's Exhibit 11, Mr. Lattner stated that
the increase in the motorcycle market through Saptember, 1977
of 8.271% over September 1976, is less than the 10% increase
projected by Kawasaki, and that while the figures did show a
30.36% increase as of June, 1977, this has declined to an
8.271% increase through September, 1977 due to motorgycle
pales having dropped off sharply since June (Tr, 76}. Re-
ferring to Protestant's Exhibit 12, Mr., Lattnexr testified.
that it would require the additional sale of 88. 50 units for
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the entire year for his dealership to achieve the state pene-
tration figures, and he also statéd that in the last three
mo?ths his market share has 1ncreased in each month (Tr. 81-
82 '

_ Concerning the June market penetration figure of 8.27%,
shown on Protestant's Exhibit 12, Mr. Lattner stated that this -
result was even after a big co-op advertising campaign with
Kawasaki, which he believes was unsuccéessful because he did
not have the prices to compete (Tr. 84). Concerning Protes-
tant's Exhibit 13, Mr. Lattner stated that since El Paso is
in the Kawasaki Western Region, a more valid comparison would
be with the Kawasakl Western Region which has only 13% of the
market, whereas the rest of the state of Texkas is in the North
Central Region (Tr. 89-90). Referring to Protestant's Exhibits
9b and c, Mr. Lattner stated that there were 206 Kawasaki
motoréycles sold through September, 1977, compared with 228
units sold through September, 1976, a decrease of 22 units:

or 9.64% (Tr. 91-92). 1In his opinion the El Paso market will
continue the same downward trend which started in June and.

he feels his 1977 sales will be very close to equalling the

268 units sold in 1976 (Tr, 92-94). Mr, Lattner testified _
regarding Protestant's Exhibits .14 and 15, Kawasaki and Honda
dealer price lists, to show that Kawasaki is at a price dis-
advantage competitively and which he believes explains the
reason for the low market penetration in June of 8.27% (Tr.
95-100), During the advertising campaign, which featured the
400 c. c. unlt, he sold about five of these motorcycles (Tr.
9299). _

: It is Mr. Lattnetr's opinlon that Kawasaki is being ade- -
quately represented in the market, considering the stiff pricing
competition and he still feels that Kawasaki is slow in meeting
the prices of its competition (Tr. 101-102). He stated that-
his prediction at the last hearing of a 6 or 7% increase in
the market is the closest to what actually occurred and he-
feels the market will be about the same in 1977 as in 1976
{(Tr, 102). While the first six months of 1977 ldéoked good,
the last six months have tapered off (Tr. 1l03) and it has -
not been due to a lack of effort that he had some bhad months
in 1977 (Tr. 103-~105). In Mr, Lattner’s opinion, there is
no need in the public interest for a new Rawasaki motorcycle
dealership in El Paso at this time as there has not been any
great increase in the market to justify a new dealexship,
although another deéalership might be justified in the future
(Tr, 106}, He believes he can adequately represent Kawasaki

- in El Paso with only one dealership (Tr. 106) and he dces not
feel that the present market in El1 Paso is such as to. ‘allow
two full size Kawasaki dealerships separately operated to
" survive and prosper (Tr. 107). :

On cross-examination, Mr, Lattner testifiéd that his"
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dealership had a loss of $7,800 for the fiscal year ending
June 30, 1976 and a profit of $7,780 for the fiscal yeéar
ending June 30, 1977 (Tr. 113). He does not think that he
and the applicant together could get a 20% market share, be-
cause of Kawasaki's slow reaction in the market and because
Kawasaki's market share at the state and national levels are
also declining {Tr. 125), He stated that he needs to sell
about 300 motorcycles a year to break even (Tr. 126) and’ he.
agrees that the establishment of another dealer would probably
increase sales up to the state level of penetration of 15, 5%
(Tr, 128).

OPINION OF HEARING EXAMINER

- Having carefuly reviewed the evidence received at the
re-hearing in this matter as well as that presented at the
orlglnal hearing, it seems clear that some changes have occurred
since the original hearing in this matter held in February,
1977. First, a second Suzuki motorcycle dealership has bheen
established in El Paso and is located across the street from
the Applicant's proposed dealership location. With the estab-
lishment of a second Suzuki dealership, the result is, as
Applicant states, that Kawasaki is now the only one of the
four major motoreyole manufacturers having but one retail
sales outlet in the E1l Paso metropolitan area (Tr., 5-6, 23-26,
45). .Second, the economy and general business climate in El
Paso appear to have improved considerably. While some economic
indicators are mixed, and while the economy may not he as
.strong as in the rest of the state, the evidence does indicate
that the economy is nevertheless good and is improved over.
what it was at the time of the original hearing (Tr. 11, 12-
14, 148-152, 174). Finally, the evidence does indicate that
the motorcycle market in El Paso has coritinued to increase,
although not at the rate projected at the initial hearing,.
and that Kawasaki's market penetration and actual sales have
continued to decline (Tr. 31-33, 36-38, 57-58, 73-74, 76:

App. Ex. 19, 20, & 21; Prot, Ex. 11).

The question before the Commission at this time concerns
the significance of this additional evidence in light of the
previous findings and recommendations, and whether this evi-
dence is sufficient to change these findings and recommenda-
tions. It i= necessary therefore, to evaluate the evidence
received at the rehearing in light of the previous findings
znd recommendations and the evidence upon which they were

aged, .

At the original hearing in this proceeding, Kawasaki's
market share trend statistics for El Paso, State of Texas
and National lavels were available for the vears 1973, 1974,
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1975 and for the first nine months of 1976, excluding only
Kawasaki's national penetration figures as of September, 1976
which was not.then available (App. Ex. 3). These figures
showed that Kawasakl's market penetration in El Paso in 1973,
1974 and 1975 was significantly in excess of its market pene-~
tration at the state and national levels, but began to decline
upon the closing of the second Kawasaki dealership at the
beginning of 1976, and for the first time fell below -the _
natiOnal average in April, 1976 and below the state average

in July, 1976 {App. Ex,. 3). - Applicant's BExhibit 19, intro- .
duced at the rehearing, is a continuation of Kawasaki's market
share trend statistics commencing with September, 1976 and
continuing through August, 1977 (or an additional 12 months'
information) and shows a continuing decline from the Kawasaki
market penetration in El Paso of 14,07% in September, 1976

to 11.49% through August, 1977. Kawasaki's market penetra-
tion for the state of Texas and at the national level remained
relatively constant during the same period, declining from
15.85% to 15.28% at the state level and declining from 17.70%
to 17.13% at the national level (App. Ex. 19).

Considering the foregoing market share information in
total, what is presented-is_a showing of strong market pene-
- tratién by Kawaeaki in El Paso in the Years 1973, 1974 and.
1975, with a sharp decline commencing in February, 1976 and
continuing through August, 1977 (App. Ex: 3, 19). While
Protestant is undoubtedly correct that Kawasaki's penetration
at the state and national levels have also declined; such _
decline has been slight compared with the decline in El Paso.
It 1s the Hearing Examiner's opinion that the foregoing evi-
dence is of significance in considering the subject applica-
tion. The Hearing Examinex's conélusion in the original
Hearing Report was not based upon an affirmative finding
that the Protestant was adequately representing Kawasaki
in the El Paso market, but rather was baged upon the Hearing
Examiner's opinion that the evidence of a market share de-
cliné over a period of nine months in 1976, when considered
together with other factors, was not sufficient to establish
that Kawasaki was not being adequately represented in the El
Paso metropolitan area. The evidence presented at the re-
hearing constitutes an additional 11 or 12 month period for
analysis and reflects a continued decline in Kawasaki's market
penetration in El Paso. .While the Protestant is correct the
“market penetration has deteriorated to a relatively slight
degree since the previous hearing from 14.07% in September,
1976 to 11.79% in September; 1977, the significant thing in
the Hearing Examiner's opinion is the fact of continued dete-
rioration of this market penetration.. 2and, as Applicant's
expert witnegs testified, while the deterioration has been
relatively slight, a continued situation of market share
decline becomes untenable (Tr. 187). The Hearing Examiner
does not believe that a manufacturer or distributor should
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be reguired to wait until its market position has become
totally eroded before taking necessary measures to protect -
its positlon, including the establishmerit of new dealex-—
ships. It is the Examiner's opinion, therefore, that the

: additional evidence presented at the reheraing does establish
a deteriorating market penetration in El Paso over a suffi-
cient period of time as to constitute a showing of 1nadequatel
‘representation.

In addition to the foregoing, 1t is the Hearihg Examiner's
opinion that the establishment of a second Suzuki dealership
in El Pasé, leaving Kawasaki as the only one of the four major
motorcycle manufacturers with a single sales outlet, is another
significant developmerit which has occurred since the previous
hearing and which must bé considered in an analysis of ade-
quacy of representation. For a manufacturer to havée but one
sales outlet in a major market area while its competitors
have two sales outlets places the manufacturer at an obv1ous
competitive disadvantage.

As indicated in the initial Hearing Report, other factors

" had a bearing on the Heaxring Examiner's conclusion and these
factors must also be reconsidered at this time. One of these
factors concerned the state of the El Paso economy and addi- -
tional evidence on the state of the economy was presented at
the rehearing, A fair summary of the testimony of Applicant’'s
expert witness, Dr. Olm, is that El Paso continues to be one
of the fastest growing areas of the state, and that while -
some economic indicators are mixed, the economy and general
business conditions in El Paso are reaaonably strong, but
not as good as the rest of the state, and is better now than
at the time of the previous hearing (Tr, 148-152, 174). It
is the Examiner's opinion that the additional evidence re-
ceived at the rehearing is sufficient to remove the question
of the state of the El Paso economy as a factor in thls
proceeding. _

: The nost troublesome gquestion in the initial Hearing
Report concerned the adequacy of the motorcycle market in

El Paso to sustain two Kawasaki motorcycle dealers. This
-continues to be a troublesome question and obviously one which
‘cannot be answered with any real certainty from the evidence
in this recoxd. The total motorcycle market in El Paso is

not particularly large, but it has shown considerable growth
and increased from 1,448 units in 1975 to 2,068 units in 1976,
Through August of 1977, the total market has shown an increase
of 13.15% over that of August, 1976 (Tr. 36~37; App. Ex. 20,
21), Kawasaki points 6ut that during this period of substan-
tial growth in 1976 over 1975, only Kawasaki of all the major
motorcycle lines showed a.decrease in market share as well as
total units sold (Tr. 37; App. Ex. 21). Protestant's evidence
shows that the motorcycle market in El Paso in 1976 failed to
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increase to the extent predicted by Kawasaki at the initial
hearing, and that while the first six moriths of 1977 showed

a dramatic growth of over 30% over the same period in 1976,
the market increase as of September, 1976 was only 8.271%
over the same period in 1976, less than the 10% increase pre-
dicted by Kawasaki (Tr. 73; Prot. Ex. 9). Protestant did,
however, show a profit for his fiscal year ending June 30,

Looking solely at the motorcycle market flgures'fOr El
Paso, it would be difficult to conclude that there is an ade-
guate market in E1l Paso. However, these figures cannot be
isolated and must be considered together with the other evi-
dence to obtain a complete picture of the situation in El
Paso. For instance;, there is no question but that Honda
and Yamaha are finding a growing market in El Paso. Appli-
cant's Exhibit 21 shows that Honda's sales increased over -
50%.4in 1976 over 1975 and Yamaha's sales increased over 53%
in 1976 over 1975. During theé same period Suzuki's sales
increased 114%, while Xawasaki's sales .decreased by 7.59%.
As of September, 1977, Honda's sales were 624 units compared ..
to 484 through September, 1976, and Yamaha's sales were 727
units compared to 612 through September, 1976. Suzuki's sales
showed a decline during this same period from 89 units =sold.

through September, 1977, compared to 128 sales through

September, 1976. KXawasaki's sales also showed a decline

from 228 units through September, 1976 compared with 208

units through Septewber, 1977 (Prot. Ex, 9). Apparently in
response to its decline in sales, Suzuki has established a-
second retail outlet, In view of the continued dramatic
growth evidenced by Honda and Yamaha, it is difficult to

accept the proposition that Kawasaki must be forever rele~ -
gated to a market performance below that which it attained

for a long period of time and also below its state and na-
tional performance levels, This is partlcularly true in light
of the testimony showing that El Pasoc is one of the fastest
growing areas of the state, with a generally younger population.
Moreover, the Commission cannot ignore the fact that the. estab-

lishment of a second Kawasakl dealership is bound to generate
additional sales, and it is a possiblity that the establishment

of a second dealership will be beneficial to the Protestant
rather than detrimental. . .

: Applicant's witness Dr. Olm stated that if Kawasaki was
at one time able to attain a 20% market share, this indicates
that they have a product which enables them to do so and thus
they should be able to do so again with proper marketing

effort., Protestant maintains that the primary cause for

the low market penetration attained in El Paso is Kawasaki's
slowness in responding to its competition in terms of comps-
titive pricing (Tr. 84, 95-100). This may indeed be a factor
affecting Protestant's performance and thkis was recognized

-11-
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by the Examiner in the initilal Hearing Report as being one

of the unknown factors to be considered in evaluating the .
issue of adequacy of performance. However, the Hearing
Examiner does not believe that the evidence in the record

on this particular point is sufficlent to explain the decline
in Kawasaki's performance in El Paso. Accordingly, it is

the Hearing Examiner's opinion that the evidence received at
the rehearing is of sufficient significance to require a
£finding at this time that the Kawasaki line is not being
adequately represented in the El1 Paso metropolitan area.

With respect to the Hearing Examlner s conclusion in the
initial Hearing Report that good cause in the public interest
was not shown to exist at that time, such conclusion was based
upon the Examiner's finding of a probability of undue detri--
ment to the existing dealer. The bases for this finding were
the guestions which existed regarding the. adeguacy of the El -
Pagso: market to sustain two dealexs, together with the Pro-
testant's testimony that he had not earned a profit since .
1974 and that a second dealer would bankrupt him. Ih view
of the Hearing Examiner's analysis of the El1 Paso market and
its growth, plus the showing that Protestant has been able
to operate profitably, the Exanminer does not believe that ;
a conclusion such as was reached in the initial Hearing Report
can be maintained at this time., As indicated in the initial
Hearing Report, the Commigsion has recognized that the availa-
bility of a convenlent sales and service facility to a large
number of residents of a particular segment of a community
or metropolitan area may very well constitute good cause in
the public interest for an additional dealership. 8Such is
the case in this instance; and the Examine¥ does not believe
that an overriding showing of undue detriment can be sus-
tained at this time.

In summary, the Hearing Examiner's analysies of this matter
is that considering the evidence received at the rehearlng,
together with the evidence presented at the initial hearing,
the record considered in its entirety at this time compels
a reversal of certain of the Hearing Examiner's prior findings
and conclusions and the substitution therefor of appropriate
findings and conclusions in support of a recommendation that
the subject application be approved. The record in this pro-
ceeding, considered as a whole, indicates that the decline
in the Kawasaki market penetration which began in January,

1976 has continued through September, 1977; that from Septem-
ber, 1876 through August, 19877, except for the months of
January and February, 1977, Kawasaki's market penetration
in El Paso was below that of its market penetration at the

gtate and national levels; that the total motoxcycle market
. in El1 Paso has continued to grow; that the economy and general

business climate in El Paso have improved and can be considered
as being reasonably strong; that the establishment of a second

)2
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Suzuki dealership in El Paso leaves Kawasaki as the only major
motorcycle line with but one sales outlet; that Honda and
Yamaha have continued to inorease thelr sales in El Paso

at a dramatic rate; that while the potential of the El Paso
motorcycle market is not capable of being ascertained with

any certainty and while the potential effect upon the Protes-
tant's business of the establishment of a second Kawasaki
dealership is also speculative, the evidence in the record

is not sufficient to justify a denial of the application.

The consideration by the Commission of a protest of a
license application is an extremely serious matter, and the
Commission cannot lightly deny any license application, The
implications of proceedings of this nature are obvious, and
the Hearing Examiner believes that once a prima facie case
has been made by an applicant, an application for license
should not be denied except upon a very clear showing that
the consequences likely to result from the granting of the
application will be more detrimental than beneficial, con-
sidering the interests of the parties involved and that of
the public. 1In this instance, the evidence received at the
rehearing, when considered together with the evidence pre~ -
sented at the initial hearing, is sufficient to constitute
a prima facie case for the granting of the application, and
it is the Hearing Examiner's opinion that no clear showing
of undee harm or detriment has been made in this case. Cex-
tainly some very serious and legitimate questions have been
raised by the Protestant. Nevertheless, the Hearing Examiner
believes that more is reqguired to justify the denial of a
license than the evidence offered in this instance, in view
of the nature of this type of proceeding, the result of which
may be the exclusion of a potential competitor from the market.
It ie the Examiner's opinion that the evidence in the record
in opposition to the application, in view of the additional
evidence received at the rehearing, does not provide adeguate
grounds for the denial of this application.

FINDINGS OF FACT

1. The record in this case, including the evidence
received at the rehearing, requires no change in Findings
of Fact No., 1 through 4, 6, 8 through 14, 16, and 20, as
contained in the initlal Hearing Report, and such Findings
are hereby reaffirmed and incorporated herein without modi-
fication.

2. Finding of Fact No. 5, as contained in the initial
Hearing Report is deleted and the following is substituted
therefor:

"5, Henda, Yamaha and Suzuki each have two
dealers in El Paso, while Kawasaki and Harley-

-

13-
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Davidson each have one dealership (Tr. 44-45;

App. Ex. 2; Rehearing Transcript 5-6, 8, 23—26,'

45), 7Theé two Honda dealerships are. owned by

the same person or .group of persons, and the

two Yamaha dealerships also have common owner—-"
ship (Tr. 54).

Finding of Fact No., 7, as contained in the 1n1tial

Hearing Report is deleted and the following is substituted

therefor-

"7. The Protestant's buginess was not profit-
able during the period from 1974 through the

" end of its fiscal year ending June 30; 1976.

Protestant's business did earn a profit of
$7,780 for its fiscal year ending June 30, 1977
(Tr. 289; App. Ex. 15; Rehearing Transcript

) 113).

3.

Finding of Fact No. 185, as contained in the initial

Hearing Report is deleted and the following is substituted.

therefox:

5.

"15. The motorcycle industxy as a whole,
sustained a decrease in sales in 1974 from
its performance in 1973, and sales further
declined in 1875 from 1974 levels., The
motorcycle market in El1 Paso decreased in
both 1974 and 1975, and at the state level
Kawasakl's market share decreased approxi- .
mately 15% from August, 1975 to Beptember,
1976, and sustained a further decline in
the last three months of 1976. HoweVQr,

‘the total motoxrcycle market in El Paso in

1976 was 2,068 units, a 42.82% increase

over 1975 sales of 1,448 units, while during
the same period, Kawasaki s percentage of
market share in El Paso decreased 7.59% and
actual sales decreased by 22 units., As of
August, 1977, the total market in El Paso

‘has increased 13.15% over the prior year,

whilé Kawasaki registrations have decreased
by 24 units and its market share has de~ =
creased 3.25 percentage points, representing
a decrease of 11,76% (Tr, 53-54, 72, 229~
230, 235-236; Rehearing Transcript 36 38;

'App. Ex., 19, 20 & 21).
| Findings of Fact 17, 18, 19 and 21, as contained in

~ the initial Hearing Report are deleted, and the following are
substituted therefor;

*17. The Kawaéaki share of the market in
El Paso County through December, 1976 was
12, 96%, while the Kawasaki share of the

~-14~-
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market for the state of Texas was 15 76%
and 17.11% for the nation (App. Ex. 19},

v18, The Kawasaki share of the market in
El Paso County through August, 1977 was
11.49%, while the Kawasaki share of: the
market for the state of Texas was 15, 28%
and 17.13% for the nation (App. Ex. 19).

"19; 1In 1976, all major motorcycle lines,

- axcept Kawasakl, recorded significant sales
increases over 1975 levels, with Honda having .

an increase of over 50%, Yamaha having an
increase of over 653% and Suzukl havihg an
increage of 114%. Through September, 1977,
Honda'’s sales had inc¢reased to 624 units com-
pared to 484 through September; 1976, and
Yamah&a's sales were 727 units compared to

612 through September, 1976. Kawasaki's

sales and Suzuki’s sales did show declines
during this same period {App. Ex. 20, 21;

Prot. Ex. 9).

Note: Pinding of Fdct No. 20, as contained |

. in the initial Heaxing Report remains un—

changed.

%21, The justification offered for the
application, in addition to the claim of
inadegquate representation, is Kawasaki's
projected increase in the total motorcycle
market and the attaining of a market share
in El Paso of about 20%, both of which pro-
Jectlons are somewhat speculatlve, although
there is no doubt that the establishment

of a =mecond Kawasaki dealership will result
in increased sales and market share (Tr.
60=61, 70, 92-93, 94-95; Rehearing Tran-
script 38-40, 44, .48-49, 128}.

"22. The decline in the Kawasaki market
share in El Paso County may have been
affected in part hy various -factors beyond
the control of the existing dealer, such
as’a depressed economy in El Paso, an
extremely high rate of unemployment, and

the slowness of Kawasaki in reacting to

meet competition from other brands. How-
ever, El Paso continues to be one of the
fastest growing areas of the state and the
economy and general business climate in
El Paso have improved consxderably and

“lfem
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. . can be considered as being reasonably

' : strong (Tr. 251, 284, 286~287; Rehearing
Transcript 12-14, 84, 101-102, 148-152,
174; App. Ex. 15; Prot. Ex. 14, 15},

"23. The disproportlonately high ‘market

. share obtained by the Yamaha dealers in

" E1l Paso has been primarily &t the expense

of Honda -and Suzuki, but the continued
decline of Kawasaki sales and market share
is evidence that some of that high market
share is also at the expense of Kawasaki
(App. Ex. 19, 206, 21; Prot. Ex. 2)."

"24, The evidence in the record is con-
flicting and the record is inconclusive
as to the effect of the granting of the
application upon the Protestant's busi-
ness (Tr, 37, 104, 120-121, 245,.264;
Rehearing Transcript 12-14, 44-45, 48-
49,-106, 107, 113; App. Ex., 15)."

coucwsrons

. Based upon the Findings of Fact in this matter, as modified
following the taking of additional evidence at the rehearing,.
no change is required in Conclusions No. 1 and 2, as contained
"in the initial Hearing Report and such Conclusions.are hereby
reaffirmed and incorporated herein without modification., Con-
clusions No. 3, 4 and 5§ are deleted, and the following substi-

tuted therefor°

“¥3, fThe Kawasaki line is not being adequately
repregented in the El Paso metropolitan area.”

“4. Good cause in the public interest for an -

- additional Kawasaki motorcycle dealer license
at the proposed location in El Paso, Texas,
has been shown to exist."

RECOMMENDED ACTION

, It is'the recommendation of the Hearing Examiner, based.
upon the revised Findings of Fact and Conclusions as set forth
above, that the Texas Motor Vehicle Commission enter an order

in this proceeding as follows:

~1¢-

Back to AGENDA




t ¢
Board Meeting eI":?ook April 1, 2021 262

1, That the application of Atomik Enterprises Xawasaki
Sales, for a New Motor Vehicle Dealer's License for a Kawasaki
motorcycle dealership at 9801 Montana Avenue, El Paso, Texas,
be approved, and that the said license be issued to the Appli-
cant upon the completion of the proposed facilities and the
filing with the Commission of a copy of an executed franchise
or dealer agreement with Kawasaki Motors Corporation; and

2. . That the protest of the Protestant in opposition to
the aforesaid application be denied.

Date: January 30, 1978

Refdpectfully subpiitted,

dutive Director

-17-
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TEXAS MOTOR VEHICLE COMMISSION

ATOMIK ENTERPRISES, KAWASAKI
_SALES, '

PROCEEDING NO. 85
SPORT CITY, INC., '

X
)
Applicant, X
- X
X
Protestant. X

ORDER_GRANTING APPLICANT'S
MOTION FOR REHEABRING

BY THE COMMISSION: |
‘On this the 27th day of October, 1977, there came to be
~heard béfore the Texas Motoxr Vehicle Commission the Motion For

Rehearing filed.by the Applicant in the above—captioneé pro-~
ceeding; and the Comﬁission ﬁaving duly considered the Applicant's
said.motion and having duly congidered the'rgsponse thereto filed
by the Protestant; and it appearing to the Commission that thexe
mnay now exist additional facts and evidence ﬁot available at the
_hearing in this matter held on February 2; 1977, which may mate-—
rially affect the findings, conclusions and recommendations of
the Hearing Examiner and the decision of the Commission in -
adopting such findings, conclusions and recommendations; and it
fufther appearing ﬁo the Commission that such additional facts
and evidence should be considered by the Commission priof to
the entry of a final order in this proceeding}'and good cause
for the granting of the Applicant's Motion ForiRehearing'having

been shown;

~1-
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NOW, THEREFORE, IT IS ORDERED by. the Texas Motor Vehicle
Commission.thét: | ' |

1. Applicant’'s Moﬁion For Rehearing be, and it herebf
is granted; ahd f

2. The Final Ordég-of the Comﬁission entered'on_September 15,
1977 be and it hereby is !iset.aside; and "

' 3. The Hearing Exaﬁiner is hefeby directed to convene a
hearing in this matter aq the earliest date convenient tb the
parties for the purpose o% receiving such:édditiohal.evidehce
which has become availabl§ since the date of tﬁe original hearing
held on February 2, 197?,§and the Hearing Exﬁminer.is difecged to
prepare and suﬁmit to the?Commission a supplementai hearing report
containing the Hearing Exéminer's findings, conclusions and recom—;
mendationé Eaking into consideration the original record ih this
proceeding and any additi@nal evidencé received.at thé additional

hearing hereby ordered by the Commission.

Date: October 27, 1977

1 . 4 rl ’
5 Erw;n A, E;;as, égairman

Texas Motor Vehicle Commigszion

ATTESTED:

Russegll Haraihg P
Execlitive Director

-
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TEXAS MOTOR VEHICLE COMMISSION

ATOMIK ENTERPRISES, KAWASAKI
SALES, '

Applicant, PROCEEDING NO, 85

X
X
X
X
X
X

"Protestant.

FINAL ORDER

~ BY THE COMMISSION:.

The Texas Motor Vehicle Commission, having duly cbnaidered

~ the Hearing Report of the Hearing Examinef, including the findings

of fact, c¢onclusions and récommended action cbntained_thereih and
the exceptions thereto filed by the Applicant; and having heaxrd
and considered oral_aﬁguménts by counsei for the partiesj:and
having'cdngidered Applicant's Motion For.LeavegTo Ere§ént Addi%
tional Bvidence in this matter,; does hersby entér its Final Order
in this proceeding as follows: | |

IT I8 ORDERED:

1. That applicant's Motion For Leave to Present_Additional.
Evidence, be and it hereby is denied; | o |

2. That the Hearing Report filed in_this proceeding,
including the Hearing Examiner's opinion, findings'hf fadt;
conclusiqns and recommended action, be and th?y.hereby aré
adopted bf the Commission; and _" ' |

"3, That the application of Atomik Enterprises Kawasaki
Sales, for a New Motor Vehicle Dealer's License at 9801 Mbﬁtang_

Avenue, El Paso, Texas, be and it hereby is denied.
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Date: September 15, 1977

n N. Cleveland, Vice Chairman
exas Motor Vehicle Commission

ATTESTED:

Harding — (;)

ive Director
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TEXAS MOTOR VEHICLE COMMISSION

ATOMIK ENTERPRISES, KAWASAKI

SALES, - o
Applicant, - PROCEEDING NO. 85

SPORT CITY, INC.,
Protestant.

Tt Dl el el k] ]

HEARING REPORT .

: This matter is before the Texas Motor Vehicle Commission
as a result of a protest filed with the Commission by Sport
City, Inc., {("Protestant”) in opposition to the application:
made by Atomik Enterprises, Kawasakl Sales ("applicant™)
for a New Motor Vehicle Dealer's Licerise .for a proposed dealer-
ship at 9801 Montana Avenue, El Paso, Texas, to sell the

_ Kawasakl line of new motor vehicles.

_ The said protest wag filed pursuant to the Commission? s_

Rule 067.02.00.004 which provides that upon receipt of an

- application for a New Motor Vehicle Dealexr's License, the

- Commission shall give notice of the £iling of such application
to all licensees holding franchises for the sale of the same
line of new motor vehicles .in the sanie trade area and that -
any such affected licensee may protest the granting of such
license, whereupon the Commission ahall hold a public hearing
to consider the matters set forth in Section 4,06(c) of the
Texas Motor Vehicle Commlssion Code.

‘An application for a license to establish a new dealership
in El Paso, Texas, to sell the Kawasakil line of motor vehicles
was filed by the Appllcant on October 21, 1976, and a notice
of protest in oppositior to the application was timely filed
with the Commission by the Protestant. A pre-hearlng conference
in this matter was held in the Commission's offices in Austin,

. Texas, or December 13, 1976, and a public hearing for the
" ¥aking of evidence was held in the Commission's offices pursuant
to proper notice to all parties, on Februwary 2, 1977. - The
hearing was held before Rugsell Barding, Executive Director
of the Commission, who acted in the. capacity of Hearing Examiner.

The Applicant was repregented at the hearing by its
attorney, William R. Crocker of Austin, Texas, Testifying -

at the hearing as witnesses for the Applicant were Joseph
J. Roseborrough and Michael J. Roseborrough, partners in

-1-
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the applicant company; Paul R, Miller, Dealer Procurement
Manager for Rawasaki Motors Corporation; Dr. Kenneth W. Olm,
professor ‘at the University of Texas at Austin and management
consultant; and Mr. Hiroshi Noda, Market Development Manager
for Kawasaki Motors Corporation,

. Protestant was represented at the hearing by its attorney,
Byron H. Rubin of the law firm of Diamond & Rubin of El Paso,
Texas, Testifying at the hearing as a witness for the Pro-
testant was Harvey D. Lattner, President and manager of the
protesting dealership. : '

The tranecript of testimony given in this proceeding
comprises 316 pages, and.the record also includes various .
exhibits introduced by the parties. COplBB of the trangcript
of testimony and of all exhibits received in evidence, except
those listed below*, and copies of the briefs filed by counsel
for the parties, have been provided to all members of the
Texas Motor Vehicle Commission for their review and reference
in considering the Heaxing Report and the findings, conclu-
sions and recommendations of the Hearing Examiner.  This
Hearing Report, and the findings of fact, conclusions and
recommended decision and order contained therein, are based-
solely upon the record in this case which is comprised of
the application for license filed by the Applicant, the testis -
mony of the witnesses and other evidence recelved at the.
hearing, and the briefs of counsel for the parties.. -

1ISSUES

The ultimate question to be decided in this proceeding
is whether the application made by the Applicant for a New:
Motor Vehicle Dealer's License for a proposed dealership
~in El Paso, Texas, to sell the Kawasaki line of motorcycles -
should be granted or denied. In order to answer this ques-
-tion, an evaluation of the evidence in the record of this
proceeding must be made in light of the statutory provision
on which this protest is based and which sets forth the spe-
&¥fic grounds upon which the Commission may deny such appli-~
cation. Section 4.06(c) of the Texas Motor Vehicle Commission .
Code, which governs this proceeding, provides that the Commis-
sion may deny an application for a new dealership in a community

¥ The following exhlbits, due to size or bulk, were hot qis-
tributed to the members of the Commission, but are available
for examination and review at the Commission's offices: Appli—
cant's Exhibit 1 - Applicant's license applieation, Applicant's
Exhibit 2 - map of El Paso; and Applicant's Exhibit 15 = depo-
sition of Harvey Lattner. .

-
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. . or metropolitan area where:

(1) the same line-make of new motor vehicle is then
represented by a dealer who is in compliance with
" hig franchise agreement Wlth the manufacturer or
distributor; and :

(2} the existing dealer is adequately'representing, _
the manufacturer or distributor in that commu-
nity or metropolitan area in the sale and ser-
vice of its new motor vehicles; and

{3) no good cause is shown for an additional dealer
license in the public interest,

In the instant case, the Kawasaki line is represented
in the El Paso metropolitan area by the Protestant and it
was stipulated by the parties that the protesting dealer

- is in compliance with its franchise agreement. Accordingly,
the sole issues with which we are concerned in this case
are those referred to in (2) and (3) above.

Evidence in Support of Application

'.' Mr. Joseph J. Roseborrough, a partner in the applicant
company testified in support of the application (Tr. 6-29;
39-40). Mr. Roseborrough testified that upon completing.
his career in the U.S. Army he first entered the real estate
business in El Paso and then operated a mobile-home park
both of which were successful business operations., He has
had a long time interest in motorcycles personally and through
the racing interests of his sons. His investigation of the
El Paso area showed Honda and Yamaha to be well represented .
while Kawasaki had only one dealer., He felt that a more
aggressive, well~-operated shop would be a profitable venture
and he contacted Kawasaki concerning a proposed dealership
(Tr. 11~12). Mr. Roseborrough testified regarding the pro-

- posed dealership facility, which will be a cinder block building
of 4,000 square feet for sales, service, parts and office
areas (Tr. 14). He also testified concerning the capitali-
zation of the dealership, the proposed inventories of motor-
cycles and parts and accessories, and concerning the dealer-~
ship personnel. Mr. Roseborrough and his older son will bé
partners in the business and the dealership will be a family
operated business with additional personnel to be employed
as needed (Tr. 15-16, 39-40). :

Mr. Roseborrough stated that he selected the Kawasaki
line because it is one of the top three motorcycles in the .
.- United States, and Honda and Yamaha appeared tc have adeqguate
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coverage of the market. He selected the southeast area of

El Pasc due to its location which is c¢lose to the geographical
center of El Paso and it is also the growth area of the city.
He does not believe that residents of this area have convenient
access to a Kawasaki sales and service facility (Tr. 16-19).

It 1s his opinion that Kawasaki was not being adequately.
represented in the El Paso market and that there is good

cause in the public interest for the additional dealer license
(Tr. 19-21)., Mr. Rogeborrough is femiliar with the El Paso
economy and business community and it is his feeling that
business there is flourishing and that the devaluation of

the Mexico peso will not have a significant effect on the
motorcycle market (¥, 21-23).

on cross-examinatibn, Mr- Roseborrough testified that
the distance between. the existing dealership ahd the-proposed _
dealership location was approximately 10 miles and the drivlng' o
time between the two locations was from 10 to 14 minutes - ~/ . =
(Tr. 26). It is his belief that the southeastern part 6f
El Paso will be the primary area where mogt of the sales'.

- for the new dealership will come from {Tr. 26-27). - His conten- .
tion that the E1 Paso market can sustain two. Kawasaki dealer—.
ships ig based upon the growth of the ‘soutliéastern area (Tr.

28) and because the existing dealer is- just too far from
the southeastern area (Tr. 28). : : oo _

Mr. Michael J. Roseborrough, who is a partner'with his
father in the proposed dealership also testified in support
of the application {Tr. 30-38). Mr. Roseborrough is currently
employed by IBM in Lexington, Kentucky. He hasg bachelors

. degrees in mathematics and mechanical engineering from the
University of Texas at El Paso and a masters degree in mechan-
ical engineering from the University of Texas at Austin.

It is his intention to move back to El Paso and manage the
motorcycle dealership with his father and to obtain his PhD
from UTEP. He started riding motoreycles at age 13, he has
continved his interest in motorcycles and has been racing

- professionally for the past six years {(Tr. 30-32). He grew -
up in El Paso, visits there frequently and is familiar with
the area., It is his opinion that the residents of the south-
eastern area do not have convenient access to Kawasaki sales
or service facilities and he believes there is good cause
in the public interest for the proposed dealership (Tr. 33-

. 34). On cross-examination, Mr. Roseborrough testified that
motorcycle buyers are predominantly convenience buyers and =
that since Honda and Yamaha are represented in the southeastern
area and since Kawasaki does not have a4 dealer in the area;

he believes Kawasaki is not adequately represented in the

area (Tr. 37). _

: Mr. Paul Miller, Dealer Placement Manager for Kawasaki
Motoré Corporation testified in support of the application

-4
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(Tr. 41-96; 131-163). Mr, Miller's prlmary responalbility
ig to sollcit and establlsh new dealerships in areas desig-
nated by Kawasaki as open points, The considerations involved
in establlshlng a new dealer in a particular area include.
a-review of the existing dealer network in the area, the
base motorcycle industry sales in the area and Kawasaki's
market share of those sales {Tr, 42). Referring to Appll- .
~cant's Exhibit §2, a map of the city of .El Paso and vicinity,
Mr. Miller testified that Honda and Yamaha each have two .
dealers in El Paso, while Suzukil, Kawasaki and Harley-Dav1dson
each have one dealershlp, and that these five brands represent
“the largest portion of the motoreycle industry (Tr. 44-45).
Mr. Miller has measured the distance between the existing -
dealer and the proposed dealership and found it to be right
at 10 miles, with a driving time of about 17 minutes (Tr.
45~46)., Mr. Miller testified that it is his opinion that
- Kawasaki is not represented well in the entire El1 Paso- area
and that there are existing Kawasaki owners and potential -
Xawasaki buyers in the southeastern area who do not have
convenient access to sales or service facilities for Kawasaki
motorcycles (Tr, 46-47). It is his opinion that there is
good cause in the public interest for the additional dealer
~license (Tr. 48).. He_also testified that Kawasaki is in
an excellent inventory situation and that there are no motor-
cycles in the line that are not readily available to any
dealership (Tr. 48). Kawasaki has a manufacturing and assembly
plant in Lincoln, Nebraska which is operating at about cne-
sxxth of capacity {(Tr. 48-49).

On. cross—examlnation, Mr, Miller stated that it is
Kawasaki's contention that the proposed new dealership will
drav most of its customers from the southeast area. immediately
surrounding the propesed ‘location and that this area can
sustain a Kawasaki dealexship (Tx. 50) . ' Based- upon motorcéycle
sales in El Paso in the first 9 months of 1976, which were.
1,620 units, he agreed with an estimated figure of 2,160
unlts for the entire year (Tr. 52-53). Motorcycle sales :
in El Paso in 1973 totaled betweén 2,100~2,200 units which.
was the peak year in El Paso, and sales did decrease in 1974
and 1975. 1In 1976, sales are about the same as 1973 figures
(T, 53-54). The two Honda dealerships in El ' Paso are owned
by the same person or persons, and the two Yamaha dealerShips-
are also owned by the =zame persons, and Kawasaki will be -
the only one of the three major brands with two separately
owned dealerships (Tr. 54). Mr. Miller's contention that -
one dealershlp cannot adeguately represent Kawasaki in E1
‘Paso, is based upon R, L, Polk registration figures showing
a steady decline in Kawasaki's registrations in E1 Paso and
the: growth of the southeastern srea (Tr, 55). -

Concernlng Protestant's Exhibit &1, Mrx. Mlller testlfied
that in 1973, 1974, 1975 and through June, 1976, Kawasaki's

5
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percentage of the market was greater in El Paso COunty than
Kawagaki's percentage of the market in Texas, and the period
from June 30, 1976 through September 30, 1976, is. the only:.
period that the Kawasaki market share- in El Paso has been -

below that of the state, the difference being approximately
1.85% (Tr. 57-59). .Kawasaki's decision to establish another _
dealer in El Pasc is not based solely on the 1.85% difference,jv'“
“but goes back to Decembér 31, 1975 when Kawasaki had 20.03%

of the market which has contlnued to decline (Tr. 60). Kawaeak1
believées  that its market penétration in El Paso should be .
25% of the market by the end of 1977 (Tr. 60-61).: In 1973,

with one Kawasaki dealershlp, there were 379 Kawasaki motor-'
cycles registered in El Pago representing a market share
~of 16,63% (Tr. 63). Théy feel that the- proposed dealership

can gell between 200-250 motorcycles in its first year (Tr.
63-64), and that the existing dealer would maintain his 1976
gales level and hopefully grow from.that (Tr. 64). This.
feeling is based upon the disproportionate share of the market
in El Paso held by the Yamaha dealer which is 37:77% while .
the Yamaha market share for the entire state through September,
1976, is only 22,.67% (Tr. 64, 663 Protestant's Exhibit #2). :
Mr, Miller does not believe that the increaged Yamaha sales
are coming at the expense of Honda and. Suzukl, even though
Honda and Suzuki are ‘doing more poorly in El Paso than Kawasakl
in comparlson to their stateW1de performances (Tr. 67, 68).

: It is Kawasaki's contentlon that a market of 2,160 unlts,___
with a projected growth by. Kawasakli of 10% of the market, o '
would mean an increase in the market in El Paso to 2, 376 v
units in 1977, which would be sufficient to sustain two Kawasakl
dealerships (Tr. 70). The industry declined in 1974 and
1975, and in Bl Paso the decline was in line with the national.
decline {(Tr. 72). Kawasgaki has never had 25% of the market

in El Paso, but using the 20% figure which was the highest
market penetration achieved by Kawasaki when there were two
dealerships, the result wonld be 475 total sales,. assumzng

a total market of 2,376 units in 1977 (Tr. 73-74).,. But if
Kawagsaki were only to maintain its statewide market- penetra-_
tion of 16% in El Paso, this would result in total sales -

of 380 units and if the existing dealer sold 60% of the total,
this would result in 228 units sold (Tr. 75-76}. Kawasaki

would not be satisfied to achieve its statewide market share

in El1 Paso because they feel this market should exceed the

. statewide percentage, and this feeling is based upon Yamaha's
‘disproportionate share of the market (Tr. 7?) Kawasaki

expects to do worse than its state average in some areas

and better in others, but they look at El Pasoc as an oppox-
tunity to achieve a higher percentage than its statewide
percentage (Tr. 77-78). Mr, Miller believes that a reallstlc
market share that Kawasaki would maintain with a second Gealer.
in El Paso for the entire year of 1977 would be between- 20%

and 25% and after the first full year of operation of the

G
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second dealership they could attain 25% of the market (Tr.
79). Mr., Miller agreed that if Kawasaki does not attain

the projected 20% of the market, and maintains only 16%, .
the result would be detriméntal to the existing dealer, and
if -they thought that this would ococur they would not even
propose a second dealer {Tr. 92-93). While Kawasaki's market -
share in Texas has decreased in 1976, they expect to increase
their market share in- 1977 through an increase in dealerships
and an increase in the total motoraycle market (Tr., 94-98).
Concerning the availabllity of product, Mr, Miller atated

a limited number of 1975 and 1976 models are still on hand,
as well as the new 197? nodels {Tr. 133}. :

on redlrect examination, Mr., Miller stated that 19?3
was a "high water mark" year for motoreycle sales and when -
the oil embaxrgo .and gas shortage came about, motorcycle sales
- took a dramatic leap in the last few monthe of 1973 and the .
firgt four or five months of 1974 and they do not foresee
this type of situation happening again (Tr., 134-135).
stated that Kawasakil's percentage of the market in El Paso -
declined from 20.03% of the market in El Paso in Decembex,
1975, to 14.07% as of September 30, 1976 (Tr. 136), a decrease
of about one-third (Tr. 137}, while for the state as a whole
in thelsame period, its market share declined only 1.54%
or approximately 10% {(Tr. 137, 152-153). He states that
Honda and Yamaha have dealerships located at about the same
locations as the existing dealer and the proposed dealership
(Tr, 139-140) and from this he believes there 1s some corrxelation
- between locations and market penetration in El Paso (Tr. '
141).,  According to Protestant's Exhibit #2, Kawasaki's market
share nationally has increased since 1973, while in El Paso
it has declined except in 1975 when it had a high of 20%
A{Tr, 142-143). Kawasaki's position is that a dealer located
in the northeast cannot adequately represent the entire area
(Tr. 143-144). Assuming a total market in El Paso of 2,376
units, if Rawasaki maintains only 16% of the market, thls
would be 380 unite and this would not be a profitable eltuation
~ for the new dealer as the break even point for the new dealer
"would -require the sale of 170 to 175 units {Tr. 146). MNMr.
Miller testified that the consumer benefits from price competi-
tion between dealers, until you reach the point that a dealer
cannot maintain an adequate level of service (Tr. 47)}. He
believes that there are people in El Paso now buying other
brands who would buy Kawasakis if there were another dealership
{Tx. 148) and also that entirely new customers will be found
due to the interest generated by the additional dealer (Tr,
149). Kawasaki's experience has been that by virtue of the .
stimulus of competition, greater sales are created by competition
itself (Tr. 149). _

: On re-cross examination, Mr. Millex testified that nation--
wide Kawasaki increased ite market share .15% from December 31, :

-7~
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1975 to September 30, 1976 (Tr. 153-154) and 1t can be assumed o

that it will take one or two years at least to attain a 20%
national market share (Tr. 155). The only major city in
Texas that Mr. Miller could recall where Kawasaki has 20%
to 25% of the total market is in Midland/Odessa where they
have better than 25% (Tr. 155). :

Dr. Kenneth W. 01m, professor at.the University of Texas
at Austin and a management consultant testified as a witness
for the Applicant {Tr. 97-130).  Dr. Olm stated that .he was.
previously a member of the faculty of ‘the University of. Texas
at El Paso; has lived in El Paso; has continued his visits

and ¢ontacts in El Paso since moving to Austin; and is familiar

with the El Paso area. He has performed management consulting
work for automobile dealerships and othér businesses in El
Pago and he is familiar with the shopping habits of retail
buyers in El Paso, although he has had no prlor involvement

in the marketing of motorcycles (Tr. 98-101).. He has hot
personally studied motoreyecle buying habits, but based upon
his studies of ‘the buying habits of automobile and quallty
furniture customers, and for products which are not absolute:
necessities, the dealer must be as convenient as possible

to the segment which the dealer’ wishes to serve. E1 Paso-

is geographically an extremely difficult clty to service -

all of the population and it ig his opinion that the southeast
~sector is not convenlently served by a northeast location-

{Tr. 102-103). : _

While not based. on any study, his understanding is- that
at the lower price levels motorcycles are considered to be.
more or less 1nterchangeahle, and that the main factors dic-
tating a buyer s choice of dealers is a combination of con-
venience, price, guality of service, reputation of dealer, '
etc.  (Tr., 104), although these may differ with respect to
more sophisticated motorcycles (Tr, 105). Based upon his -
experience in the automobile industry, it seems that in most
cases a second dealership point does promote an increase
in sale and penetration as desired by the factory (Tr. 107},
but he is unable to make an estimate of what will occur in
the instant case (Tr. 107). He believes that an. addltlonal
dealer would be in the public interest as it would be con- -
venient for customers, would increase the quality of service
offered by the existing dealer, and with two dealers the

manufacturer would be better able to compete with other manu- -

facturers (Tr. 108), His knowledge of the El Paso economy
is that business is not suffering and in many retail sales
areas it is quite good (Tr. 109). However; employment is.
down and unemployment is up, largely related to dlfflcultes
_in the garment trades which is, in part, depressed (Tr. 110),
but he does not believe that this would 31gn1f1cantly affect
the potential marxket for motorcycle sales (Tr. 1ll1).

-8-
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: on. cross-examinatlon, Dr. Olm testxfled that if there
‘were a dealership in the southeast El Paso area, most if
‘not all of the existing dealer's customers in that. area would
shop at the. new location provided it was more. than Just com=
petent, was a clean facility, and had a good reputation (Tx.
120-121), He does not feel that it is possible in ‘El Paso
for -one motorcycle dealexship to adequately represent a manu—-;
facturer, because of the geography of the- area he cannot
provide convenient sales and service facilities (Tr.,121—
122) _ :

On- further examination, Dr. Olm was not able to’ express
an opinion as to the validity of the Kawasaki market. forecast
nor as to the consequences if that forecast turns out to.
be incorrect (Tr. 127- 128)._ . .

Mr. Hiroshi. Noda, Market Development Manager for Kawasaki
Motors Corporation, also testified in support of the application
(Tr. 165-236). Mr. Noda's responsibility is to develop and .

increase Kawasaki's market, by recommending new dealers in
particular markets or the upgrading of existing dealers.

My . ‘Noda had made an analysis of Rawasaki's market 9031tion

in the El Pago, Texas market and testified regarding various
exhibits prepared by him. 'Applicant's Exhibit #3 is a market
.share trend analysis comparing Kawasaki's market shares by
month from April, 1973, through August, 1976, in El Paso.
County, State of Texas and National. The exhibit shows that
up until February, 1976, Kawasakl had a high market share,

but after the closing of the second Kawasaki dealership in
February, 1976, Kawasaki's market share has been decreasing
month after month (Tr, 168). Applicant's Exhibit #4 is a -+
comparison of motorcycle registrationsg in El Paso County '
taken from R. L. Polk figures, for the first nine months

of 1975 and 1976, The exhibit shows that in the first nine
monthe of 1976, the total industry increased 46. 34%, while
Rawasaki declined by 5%. This would represent a losg of

100 sales from what Kawasaki would have achieved had it had
20% of the market (Tr. 170-173), Applicant’s Exhibit #5 . .
is a graph plotted from the market share trend figures shown ’
on Exhibit #3 {Tr., 174-175). . o

Mr. Noda testified concernlng Applicant's Exhibits #6
and #7, charts and graphs showing sdles made by the protesting
dealer and also by Kasa Kawasakli during the periods 1373,
1974, 1975 and through November 11, 1976, and which show
“the zip code areas where buyers of such motorcycles reside,
Mr. Noda testified that these exhibits show that one dealer
cannot serve the entire El Paso market and that Protestant's.
dealership can adeguately serve only the northeast area. =
Mr. Noda agreed that the warranty registration figures used .
to prepare these exhibits do not coincide with R. L, Prolk. -
registration figures, there being a. dlscrepancy of 42 units
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in 1976, and that the latter are considered more authorltative
(Tr, 176-195), Mr. Noda also testified concerning Applicant's
Exhibits #8 and #9, which contain calculations based upon
population, housing and income statistics for particular -
sections of the city of El Paso, and which show that according.
to the number of warranty registrations per thousand people
‘and per billion dollars of income, Kawasaki is well represented
‘in the northeast but not well represented in the southeast, '
lower valley and central areas, except in 1975 when there

- were two dealers (Tr. 195-205). Applicant's Exhibits #11 =
and #12 are a chart and a graph entitled Comparison in Buying
Powex, showing the percentage of Kawasaki's registrations

in the five sections of El Pago compared to-the buying power

of those sections, and which indicate that the northeast '
and lower valley areas are well represented compared to their
respective buying power figures, but that the northwest,
goutheast and central areas are not well represented (Tr.
207-213). Applicant's Exhibit #10 is a chart entitled Comparlson
of Growth, showing relative sales performance of Kawasaki
compared to total industry in El Paso.County from 1973 through
the first nine months of 1876. According to Mr, Neda this
exhibit shows that the industry as a whole in 1976 made a
greater recovery toward a return to 1973 figures than 4id -
Kawasaki (Tr. 214-215).

. Mr, Noda testified that from his statistical analysis,
he concludes that Kawasaki is very well represented in the
northeast area of El Pasc, and that it is not well represented
in other areas, and that good cause in the public interest =
exists for another dealer license (Tr. .215-216).

On. cross~examination, Mr, Noda testified that Applicant's .
Exhibit #4 shows an increase in the total motorcycle market
in El Pago of 46.3% in the first nine months of 1976 over
the first nine months of 1975, and he has no information
or data to indicate ancother such increase (Tr. 217), but
the Kawasaki marketing staff expects the industry to catch
up to 1973 {Tr, 218). To the best of hig recollection, total
industry sales in 1973 were approximately 1,300,000, of which
Kawasaki had about 12%, Total industry sales in 1976 were
about 785,000 units, of which Kawasaki has about 17% (Tr.
218- 221) The first time since 1973 that Kawasaki's market
share in El Paso County fell below Kawasaki's. statewide market
share was in July, 1976 (Tr. 226).

On further examination, Mr. Noda testified that since _
August of 1975 there has been a steady decline in the Kawasaki
naxrket share in El Pasc County of between 30% to 40% and '
that this decline causes a decline at the state level, meaning
that the problem in Texas is in El Paso County (Tr, 227-228).
However, at the state level, Kawasaki's market share decreased
about 15% from August, 1975, to Beptember, 1976 (Tr. 229-
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230). Generally, Kawasaki is weak in wintertime, as Kawasakl.-
is strong in street motorcycles which are’ ‘sold mostly from-
February through September (Tr. 233) so it is probable that’
the Kawasaki market share declined in Texas in the last thxee
months of 1976 but he does not believe the: decline would

be as much as occurred in El Paao County (Tr. 235-236)

E#idencegin Oppositibn to-ﬁpplication

. Mr. Harvey b. Lattner President and manager of the
protesting dealership testifled in opposition to the applicatlon
(Tr. 242~312). Mr. Lattner has been involved in the motor- :
cycle business in various capacities following his discharge
from the service in 1957 and he acquired the Kawasaki fran-
chise in 1968 {Tr. 242-243). fThe reason for his protest is
not that he is opposed to another dealer, but it is his analysis
that the market is not geolng to grow by leaps and bounds
next year and the addition of another dealer means dividing -
the sales which would probably bankrupt him. He does not
feel the market is large enough to sustain two dealerships
{(Pr. 245). He had a second Kawasaki dealership-in El Paso
vhich opened in May, 1974 (T, 246) and the two dealershlps-_
wexe maintained as separate entities insofar as the public
was concerned (Tr, 247-248)., The second dealershlp was closed
on January 1, 1976, During 1975, the two dealerships togethexr -
sold 290 motorcycles, 178 of which were sold by Sport City
and 11 of which were scld by Kasa Kawasaki (Tr, 248). The
Kasa Kawasaki dealership was c¢losed because it was broke

"due to insufficient market (Tr. 249). If Kaga Rawasaki had
remained open through 1976, he estimates it would have sold
about iO? units in addltlon to the 256 sold by Sport city =
(Tr. 249 _

With reference to Protestant's Exhibit #1, Mr. Lattner '
testified that during the years 1973, 1974, 1975 and through
June, 1976, the Kawasaki market share in El Paso was always
larger than Kawasaki's statewide market share, and only in

. the last six months has the Kawasaki state market share ex=
ceeded its market share in El Paso (Tr. 250). It is Mr,
lattner's opinion that the decline suffered by Kawasaki in
El Paso in the last six months is due to Kawasaki's slowness
in reacting to meeting competition from other brands (Tr.
251), He testified regarding Protestant's Exhibits #4, #5
and $#6, which are newspaper advertisements for Kawasaki,
Honda and Yamaha motorcycles, showing Honda and Yamaha dealers
offering comparable motorcycles at prices cons;derably lower
than Lattner's prices for Kawasaki's and at prices which
in some instances were below his cost (Tr. 253-256; Protestant's
_ Exhibits 7 and 8). Part of the reason for the Kawasaki decline.
'in business in the latter part of 1976 was this competition

..-ll.-
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from Honda and Yamaha, Xawasaki has now started a program -
to make its prices competitive, but it is three or four months .
late (Tr. 256). He does not believe that good.cause exists
for an additional Kawasaki dealer under the present circum-
stances and he feels that the addition of another dealership
would be a substantial hardship to his business (Tyx. 258-

259), He does not feel the market in El Paso is 1arge enough

to sustain two dealers at this time (Tr. 259). : S

He stated that two-thirds of the Kawasaki line is not
competitive price-wise with other brands and in many cases
his competitors were retailing motorcycles at prices equiva-
lent to his cost (Tr. 259-260). Mr, Lattner stated that the
Yamaha dealer in El Paso is very aggressive and that Yamaha's
- large market penetration has not come at Kawasaki's expénse
but at the expense of the other brands {Tr. 261). A break-
down of his sales shows that 51% of his customers come from:
the northeast area, 24% from Fort Bliss, -20% from the south- .
east, and the remaining portion from the northwest, central
and other areas (Tr. 262). BAbout 20% of his customers come .
from the southeast and lower valley areag near the proposed
new dealership and it is his opinion that the 10 mile or 15
‘minute drive between dealerships will not deter customers

from shopplng at his dealership as customers previously would
shop at both Kasa Kawasaki and Sport City (Tr. 263), .If the
proposed dealership is established, he believes that most 1f ..
not all of his businesgs in the southeast area would be lost,
and that many: customers from the. Fort Bliss area would also
be lost (Tr.-264) : D

Mr. Lattner testified that his present investment Ain new -

motorcycles is $125,000,00, with an additional $25,000.00
in used motorcycles and $65,000,00 in parts (Tr. 264—265)
Considering his overhead.cogts and the fact that his service
department is on a break even basis, he would have to sell .
between 300 to 325 motorcycles to break even. In 1976, his
dealership had a net loss (Tr. 268-269)., He does not believe
1977 will show great growth in El Paso, possibly from 2% to
- 5%, due to high unemployment and the peso devaluation, He

does not believe the southeast area by itself can sustain
an additional dealership without hls business suffering and
that any increase in the total market over 1976 will not be
sufficiently large to allow both dealerships to do reasonably
well (Tr. 270). .

On crogs-—examination, Mr. Lattner described the area
where his second dealership had been located (Tr. 271=272),
and he stated that while total Kawasaki régistrations were
down §% as of September 30, 1976, his Sport City sales were
up foillowing the close of the Kasa Kawasaki dealership (Tr.
274-275). He feels that the. major factor in the KRawasaki
market share decllne is ‘Kawasaki's slowness in reacting to
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meet competition (Tr. 284, 286-287). Even though his buslness
has not been profitable since 1974, Sport City has -gained’
over the last year and is approaching a period where it Wlll
become profltable and he doesn't believe the market will -
be 1arge enough in El Paso. for another shop and allow for
‘growth in his business (Tr. 289). He needs sales of between
300-325 units to break even and he had about 275 sales this.’
past year so he is just about to the break even point - (Tx.
2980) and regardless of the reasons or the circumstances his
dealership is not maklng money (Tr. 290), ‘Mr. Lattnexr-agreed
that 1973 was a unlque year for motorcycle marketlng (Tr.
291). _ _ _ : o

On re-direct examination, Mr. Lattner testified that :
the exhibits show that the latest available figures for statewide-
Kawasaki registration show that as of September 30, 1976, '
Kawasaki's market share was 15.92%, a decline of approximately .
16% from its September 30, 1975 market share of 18,28% (Tx. .
294-295; Applicant's Exhibit 3; Stipulation). He believes
that 1977 will be just a "hold-on" year, and that it will
be a couple of years in the future before the market in EL .
Paso wil% be large enough to sustain two Kawasaki dealershlps-'
(Tr. 296

 OPINION OF HEARING Exmumsn'

As indicated earlier, the issues presented in thls pro—
ceeding are: (1) whether the existing dealer is adequately
representing the manufacturer or distributor in the community -
or metropolitan area in the sale and service of its new motor
vehicles, and (2) whether good cause is showh for an addi- .

tional dealer license in the public interest. The Commission
may deny a license under Section 4,.06(c)} of the Code. only
where it is shown that the éexisting dealer is not adequately .
representlng the manufacturer or distributor and no good o
cause is shown to exist for an additional dealer llcenSe'
in the public interest. :

: It is the contention of the Applicant that the distri-
butor is not adequately represgented in the sale of its motox-
cycles in the El Paso metropolitan area. This contention
is based upon a steady decline in the Rawasaki share of the -
total motorcycle market in El Paso from 20.03% of the market _
in 1975 to 14.07% through September, 1876 - (Tr. 60, 136; Appll-_'
cant's. Exhibit 3). Applicant's contention is also based '
upon its belief that the El Paso market is a unique market .
where it should obtain a greater market share than it enjoys.
at the state and national levels (Tr. 77-78), and that the
Yamaha dealers in El Paso have a disproportionately high
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percentage of the market at the expense of Kawasaki (Tr.

64-66, 77). Applicant also supports its contention by its .
projection of an overall increase in the motorcycle market

~of 10% and its projection that the Kawasaki market share .

in E1 Pasoc should be between 20 and 25 percent which it be-
lieves can be attained by two dealers {Tr. 60-61, 70). Finally,
Applicant contends that good cause in the public interest

exists by affording a more convenient facility to a large

and growing segment of the population (Tr. 16-21, 33-34,

- 280

46-48), The evidence introduced in support of these contentlons_

is outlined earlier in this Hearing Report.

Protestant contends that the Kawasaki market share in
El Paso has exceeded both state and national averages in
the years 1973, 1974 and 1975 and fox the first six months
of 1976, and that it cannot be concluded that Protestant '
is not adequately representing the Kawasaki lihe based solely |
on the figures for the period since June, 1976, when the
market share in El Paso fell below that of the state average

for the first time. It is further contended that the dlfference7;

of 1.85% is not a sufficient indication of inadequacy of

" representation (Protestant's Brief, pp 3~6). Protestant
further contende that while an additional dealership would

. in¢rease the number of motorcycles sold, an lncrease to 25%
of the market is mere conjecture and that the failure to
attain the 25% market share would adversely affect both
dealers (Protestant's Brief, pp. 6-8). Protestant maintaing
that the El Paso market has not been shown to be sufficierntly
large to sustain two dealerships and that mere convenience
of location is not sufficient to establish the existence
of good cause in the public interest when the result of the
appointment of a second dealer would be detrimental to the
existing dealer (Protestant's Brief, pp. 9-13}.

Having carefully congsidered all of the evidence in the :
record in this proceeding, it is the opinion of the Hearing
Examiner that the record, when considered in its entirety,
does not establish that the existing dealer is not adequately
representing the manufacturer or distributor; ox that good

- cause exists for- the additlonal dealer license in the public
- interest,

There. is no question that the Kawasaki market share

in El Paso through September, 1976, has declined considerably
from the 1975 averagé, and has also fallen below the state
and national averages, However, the Hearing Examiner does
not believe that this nine month period is sufficlent to
establish that Kawasaki is not adequately represented in

" the area, particularly when one considers all of the facts .
of the case. Protestant has consistently achieved a market
share in El Paso well in excess of that attained by Rawdsaki
in the state and nationally. Applicant's Exhibit 3 shows
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~ thdat throughout 1973, 1974, 1975 and the first three months

- of 1976, the Protestant attained a higher share of the market
“than that attained by Kawasaki at the state and national

~ levels. Moreover, the Kawasaki market share in El Paso con-
tinued to éxceed that of the state until July, 1976, when.
it fell below the state average for the first time, and was
only 1.85% below the state average as of Beptember 30, 1976.
While the Kawasaki share did decline in E1l Paso from 20%
as of December, 1975, it appears that in only eight months.
out of the entire 41 months shown on Applicant's Exhibit
3 'was the. 20% market figure attained, and even in the peak
periods of 1973 and early 1974, a 20% market penetration
in El Paso was not attained. While Applicant's Exhibit 4
does indicate that compared to the first nine months of 1975,
the total market in El Paso increased 46% in the first nine
months of 1976 while Kawasaki's market share decreased 5%,
the Applicant's witness, Mr. Noda, indicated that he did
not foresee another such dramatic increase in the future

It is undoubtedly true, as Kawasaki maintains, that
some market areas can be expected to obtain greater market
 pehetration than the state and national levels, and it is
conceivable that El Paso is one such market area. However,.
the Hearing Examinexr is simply not convinced that the rela-
tively brief and limited period relied upon by Kawasaki is
sufficient to enable the Commission to conclude with any
degree of assurance that & 20% market share in El Paso should
be the noxm, rather than the approximately 16% consistently
‘attained by the Protestant, which also closely corresponds.
with the state and national averages. It should be noted
that the industry as a whole decreased nationally in 1974
from 1973 levels, and further decreased in 1975 from 1974
levels (Tr. 72), and that at the state level Kawasaki's market
share decreased sbout 15% from August, 1975 to September;
1976 {Tr. 229-230), and in all probability this market share
declined further in the last three months of 1876 (Tx. 235-
236). The motorcycle market in El Paso also decreased in
1974 and 1975 (Tr. 53-54). additionally, Kawasaki's conten-
tion regarding the disproportionately high share of the market
obtained by the Yamaha dealers compared to the other dealers
is not convinecing., Protestant's Exhibit 2 quite clearly
shows that the Honda and Suzuki dealers in El Paso have lost
far greater market penetratioh compared to their xespective
state averages than has the Protestant. o '

The record in this case is replete with unknown factors,
and while the Commission certainly recognizes that a standard
of absolute certainty is not posgible in analyzing a market
and establishing new dealexs, and that a certain amount of
risk is always involved in such endeavors, nevertheless,
this application would seem to be premature until further
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study and analysis indicates with more certainty than now
exists that the Protestant is not adequately representing
the Kawasaki line in the El Paso market and that the El Paso
market can sustain two dealers on a profitable basis, In-
the instant matter, Kawasaki's justification fox the appli-
cation is also based upon its projection of an increase in
the total motorcycle market of 10%, and the attaining of
a market share in El Paso of beétween 20 and 25 percent.
While market projections and estimates are appropriate and
useful marketing tools, they should not in and of themselves
be controlling, particularly where the results of the instal- -
lation of another dealership could be disastrous to both -
the Protestant and the Applicant, For example, if the total
motorcycle market in El Paso for 1976 was 2,160 units sold,
as was assumed in this proceeding, then a 20% share of the
market for Kawasaki would be 432 motoreycles. Protestant
testified that he sold about 275 motorcycles in 1976, which
would leave 157 units for a second dealer, a number which _
is below the 175 motoroycle sales needed to operate profitably :
(Tr. l46). By Way of further example, if the market of 2,160
grows by only 5%, to a total of 2,268 motoreycle sales, 20%
of this market would he 483 units. And, if the Protestant
sold the 300 motorcycles which he states he must sell to
-operate profitably, this would leave 153 units for the ‘second
'~ dealer, again an amount below the number of units needed -
for profitability. 1In fact, one must assume an increase
in the total market of 10% and further assume that the two
dealers will obtain a 25% share of the market before two
dealers could be expected to operate profitably.. For even
attaining 20% of a total marxket increased by 10% as projected -
- by Kawasaki, will mean total sales of 475 motorcycles, and.
if the Protastant sells 300 motorcycles and the Appllcant '
sells 175 motorecycles, both are operating at marginally pro=
fitable levels. It is also noteworthy that the greatest . -
number of Kawasaki motorcycles sold in El Paso County is
379 motorcycles sold in 1973, an admittedly high water mark
year when motorcycle sales took a dramatic leap due to the
oil embargo and gas shortage (Tr. 134-135).

It is the Hearing Examiner's opinion that an appllcation
should not be approved on. the basis of such speculation as
-is proposed in this instance. 'Thig iz particularly true
where the existing dealer has not made a profit since 1974,
even with two dealershlps, and with a 20% share of the market
during a certain period of time (Tr. 249, 289-290) .

In addition to the above, there are other factors whlch
could well affect the El Paso motorcycle market and which’
¢could be respon51ble, in part, for the decrease in the Kawasaki
market share in El Paso. For example, there is no question
that the economy in El Paso has been depressed and that the
El Paso area has had an extremely high rate of unemployment
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of over 12% in the four month period from August through _
November, 1976. The Protestant also testified that a major_
factor in the Kawasaki market share decline is Kawasaki's. ~
slowness in reacting to meet competition from other brandsg
(Tr. 251-256, 259-260, 284, 286-287; Protestant's Exhibits
4, 5 and 6). While there is some question regarding what .
effect, if any, the El Paso economy and unemployment situaw
tions has had on the motorcycle market, there is no gquestion
but that these additional factors raised by the Protestant,.
to the extent that they may have an effect on the motorcycle:
market in El Pago, are factors beyond the control of the
existing dealer and certainly would not be remedied by the
appointment of a second dealer. The added uncertainty of .
these factors merely confixms the need for further study . -
-and analysis of the El Paso market prior to the approval -
- of an application’ for a second dealerahip. D

" Turning next. to a consideration of the .issue of whether
or not good cause exists for an additional Kawasaki dealer
license in the public interest, it is the AppllCﬂnt'a Qon-
tention, as well as that of Kawasaki, that there is a need
for a new dealership as proposed by the Applicant as one :
dealer cannot provide convenient sales and service facilities
for Kawasaki's customers and poténtial ‘Kawasaki customers
in th? entire El Paso metropolltan area (Tr. 16-21, 33 34,
46-48

The Texas Motor Vehicle Gommission Code dOes_not-defihe
the terms "good cause in the public interest;" nor does it
provide any guidelines or standards for use in determining -
what constitutes such good cause, This issue must, therefore, -

be considered and decided on a case-by-case basis. The availa~ .

bility of convenient sales and service facilities to a large.
number of residents of a particular segment of a community

or metropolitan area may very well constitute good cause

in the public interést in & particular case. Howéver, con-
venience of the facility to the public is not in and of itself
~controlling and there may well be other. overridlng factors
which will govern if the consequences of the granting of -
the 1lcense are likely to be more detrimental than beneficial.

There can be no question that it would be more convenzent'J-
to a certain segment of the public in the El.Paso metropolitan =~

area for there to be another Kawasakl dealer in the location

proposed by the Appllcant.. Nor is there any question that the

southeast part of El Paso is a rapidly growing and developing
area. These factors mugt, however, be weighed against the
detrimental or adverse consequences llkely to result from

the granting of the application. In view of the serious
question which exists as to whether the market in El Paso

is sufficient at this time to sustain two Kawasaki dealer-
ships on a profitable basis, and congidering the.testimbpy.'*

~17=
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of the Protestant that he would lose most if not all of his
businhess in the southeast area, as well as many customers
from the Fort Bliss area, which could occur if motorcycle -
buyers are predominantly convenience buyers as was testified
to in this case (Tr. 37; 104, 120-121), and considering the
Protestant's testimony that the addition of another dealer .
would probably bankrupt him (Tr. 245, 264), it is the opinion
of the Hearing Examiner that from the facts available at’

thig time, the consequences of the granting of the applicatlon
are likely to be more detrimental than the benefits to be
gained from the approval of the appllcatlon. Surely, it
would not be in the interest of the public for the Commissiocn
to approve the issuance of a new dealer's license where the
likely result will be the demise of the existing dealer who
is otherwise operating in an acceptable manner. Moreover,

it would not seem that the public would be greatly incon-

venienced by having to travel an additional 10 miles, & driving

o284

tifme of 10 to 15 mintues, to get to the Protestant 8 dealershlp.’ .

Considering the record as a whole, it is the Hearing
Examiner's opinion that good cause in the public interest
‘'has not been shown to exist for an additional Kawasaki dealer
license at this time, _

Finally, it should be noted that no guestion whatsoever
exists regarding the qualifications of the Applicant. From -
the evidence in the record it appears that the Roseborrough
family possesses all of the qualifications necessary for. -

a dealership license, and at such time as it can be estab-
lished, with greater certainty than is shown in this record,
that there is justification, under the standards set forth

in the Code, for the establishment of a second Kawasakl motor-'
cycele dealership in the El Paso metropolitan area, then the
application should be xresubmitted.

FINDINGS OF FACT

1, Appllcant proposges to establish a motoreycle: dealer-
ship facility fox the sale of the Kawasaki line of’ motorcycles
- to be located at 9801 Montana Avenue, El Paso, Texas, and has
filed an application with the Texas Motor Vehicle Commission
for a New Motor Vehicle Dealer's License for such dealership
faC111ty {(Tr. 12—14 Appllcant's Exhibit 1).

2.- While the pr1n01pals in the Applicant company - have
no prior personal experience in operating a motorcycle dealex—
ship, they have general busziness knowledge snd experience,
as well as experience with motorcyecles, and are adequately
capitalized (Tr. 6-12, 14 -16, 30-32, 39- 40) -
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3. Applicant intends to construct -a dealership facillty
having adequate space to display, gell and service the Kawasaki
line of motorcycles (Pr. 14). _

4. The population of the city of El Paso in 1970 was
322,261, and is expected to increase to 397 000 in 1980. (Appli~
carit's Exhibit 13)., The southeast area of El Paso is a fast
growing part of the city {Tr., 16-19, 28, 51;. Applioant 8
Exhibit 13} and there is no Kawasak1 dealershlp 1n the south-
east . area (Tr. 16 18; Applicant's Exhlblt 2).

5. Honda and Yamaha each have two dealers in E1 Paso,
while Suzuki, Kawasaki and Harley—Davzdson each have one
dealership (Tr. 44-45; Applicant's Exhibit 2)., The two
Honda dealerships are owned by the same person ox group of
persons, and the two Yamaha dealerships also have common
-ownership (Tr. 54),

6. The Protestant is the existing Kawasakl motorcycla
dealer in El1 Paso and has been a Kawasaki dealer in El Paso
since 1968 (Tr. 243), "The Protestant opened. a gsecond ‘Kawasaki
dealership in May, 1974 which was operated as a separate
dealership insofar as the public was concerned (Tr., 246-248).
The second dealership was closed on January -1, 1976 as the
dealership went broke (Tr. 248- 248} .

7. The Protestant's business has not been profltable '
since 1974 (Tr. 289; Applicant’ s Exhibit 15}.

8. The distance between the Protestant's dealership
and the Applicant's proposed dealership location ig 10 miles,
with a driving time of about 17 minutes (Tr. 26, 45-46).

9. The Kawasaki share of the market in El1 Paso County
for 1973 was 16.63%, while the Kawasaki market share of the
market for the state of Texas was 11.34% and 12.07% for the
nation (Rpplicant's Exhikit 3}. .

10. The Kawasakli share of the market in El Pasgo County
for 1974 was 16.23%, while the Kawasaki share of the market
for the state of Texas was 11.83% and 12,82% for the nation
(Appllcant 8 Exhibit 3) g

"11. The Kawasaki ghare of the market in El1 Paso County
for 1975 was 20.03%, while the Kawasaki share of the market
for the state of Texas was 17.46% and 17.23% for the nation
{Applicant's Exhibit 3). :

12. fThe Kawasaki share of the market in E1l Paso County
through September 30, 1976 was 14,07%, while the Kawasaki

share of the market for the state of Texas was 15,92% and
17.38% for the nation (&pplicant's Exhibit 3; Tr. 141-142)
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The Kéwasaki share of thé.market in El1 Paso County through
November, 1876 was 13.31% (Tr, 169; Protestant's Exhibit
3).

. 13. The Kawasakl share of the market in El Paso COuntyﬁ
in 1973, 1974 and 1975 and the first three months of 1976
exceeded Kawasaki's share of the market at the state and
national 1evels {Applicant's Exhibit 3).

14, The Kawagaki share of the market in E1 Pasc County
fell below the gtate average for the first time in July, -
1976, and was 1.85% below the state average as of September 30,
1976 (Tr. 57-59, 250; Applicant's Exhibit 3).

15, The motoroycle industry as a whole sustained a
decrease in sales in 1974 from its performance in 1973, and
sales further declined in 1975 from 1974 levels. The motor-
cycle market in El Paso decreased in both 1974 and 1375,
and at the state level Kawasaki's market share decreased
approximately 15% from August, 1975 to September, 1976, and
in all probability sustained a further decline in the last

- thrée months of 1976 (Tr. 53-54, 72, 229-<230, 235-236).

16, The largest number of Kawasaki motorcycles ever
‘sold in El Paso County was 379 motorcycles sold in 1973, a
high water mark yvear when motorcycle sales took a dramatic
1ea§ due to the oil embargc and gas shortage (Tr. 134-135,
291

17.  The application is justified .in part upon Kawasakl's
projection of an increase in the total motorcycle market
of 10%, and the attaining of a market share in El Paso of
between 20% and 25% (Tr. 60-~61, 70, 92-93, 94-95)

18. The decline in the Kawasaki market share in El
Paso County may also be attributable in part. to various fac-
tors beyond the control of the existing dealer, such as a -
depressed economy in El Pase, an extremely high rate of un-
employment, and the slowness of Kawasaki in reacting to meet
competition from other brands of motorcycles (Tr. 251 284,
286-287; Appllcant's Exhibit 15). . .

19, The disproportionately high market share obtalned
by the Yamaha dealers in El Paso has been at the expensge f
of Honda and Suzuki dealexs rather than the Kawagaki dealer
(Protestant s BExhibit 2).

20. The establishment of an additional Kawasaki dealer-
ship in El Paso would provide a more convenient sales and:
service facility to a large and growing segment of the public
in El Pago, affording an additional source of vehicles, parts.
2nd)serV1ce to the public (Tr. 16-21, 33-34, 46 47, 102-103,

08
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21. The probability is that the establishment of the
Applicant's dealexship would result in the loss by the Pro-—
testant of a substantial amount of business, and that the -
result thereof would be the failure of the Protestant's busi-
ness (Tr. 37, 104, 120- -121, 245 2643 Appllcant s BX. 15)

CONCLUSIONS

1. The Kawasaki line of motorcycles is currently repre-~
sented in the El Paso metropolitan area by the Protestant, :
Sport City, inc,

2. The . Proteatant is in compliance with its franchlse;
agreement with Kawasaki Motors Corp., U.S.A.

3. The evidence in the record does not establish that
the Kawasaki line is not being adequately represented in '
the El Paso metropolitan area.

4. The evidence in the record does not establish that
there is an adequate market in the El Paso metropolitan area
to sustain two Rawasaki motorcycle dealers on a profitable
basgis.

- 5. The evidence in the record does not establish that .
good cause in the public interest exists for an additional
Kawasaki dealer license in the El Paso metropolitan area.

RECOMMENDED ACTION

It is the recommendation of the Hearing Examiner that
the Texas Motor Vehicle Commission enter an order in this
matter as follows:

‘That the application of Atomik Enterprises, Kawasaki

Sales, for a New Motor Vehicle Dealer's License at 9801 Montana
Avenue, El Paso, Texas, be denled.

pate: July 19, 1977

R pecffully sufnitted,
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- 'ATOMIK ENTERPRISES, KAWASAKI SALES, APPLICANT o

Cited Sections:

VS

| SPURT CITY, INC.,, PROTESTANT -

~ APPLICATION FOR LICENSE |
BI Paso Texas ‘

'. Sedtlon 4 06(0)

Princip.al_"_lssqu_: 1. Adequacy of Bxisting Representatlon, -

Held: -

Rehearing:

Held:

2, Public Interest

- ‘Application dented.

On rehearing, the Hearing Examiner found that competltlve R
manufactiarers had added dealers, the Iocal economy -had.
substantially improved and the market was expanding substantially
Application approved, protest dismissed. . :

Original Hearmg Octobier 27, 1977

Hearing Examiner: Russell Hardmg
Rehearing; April 6, 1978 - .
Hearing Examirier: Russell Hardmg
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TABLE CROSS-REFERENCING SECTIONS OF THIS BRIEF
WITH MB OF AUSTIN'S EXCEPTIONS

Note: The ALJs’ findings of fact and conclusions of law are amply supported by the
record evidence, cited in the discussion section of the Proposal for Decision. In this
reply, MBUSA focused on rebutting MB of Austin’'s arguments in its exceptions,

generally and to specific findings, and not necessarily the particular support for any

given finding.
Exception | # | Findings of Fact/Conclusions of Section(s) Where
Law/General Issues Addressed
1 FOF 209-223 (General: effect of I
COVID-19)
2 General: lost sales and service lll.A. {sales opportunity) and
opportunity attached 40-mile ring maps
IV. (service opportunity)
3 General: unprofitable establishing l11.B. and llI.C.
dealers
4 PFD at 64 [ on “breakeven” issue] [I.B. and llI.C.
5 There is no | 5 in the exceptions
6 PFD at 62 [Swickard's business plans, | IIl.B. and IlI.C.
focus on entry level-vehicles and
financial information]
7 FOF 34 V.C. (adequacy of facilities)
VI.C. (incentives)
8 FOF 37 IV.A.
9 FOF 38 IV.A. and IX
10 FOF 41, 125 and 126 V.B.
11 FOF 44 V.B.
12 FOF 121 V.A. (footnote on 40)
13 FOF 122 IV.A. and V.B.
14 FOF 123 IV.A.
15 FOF 127 V.C.
16 FOF 129 [sic 128 in exceptions] V.C. at 46
17 FOF 130 V.A. (adequacy of sales
representation)
lIl.A. {lost sales opportunity)
18 FOF 142 [1.B. and III.C.
19 FOF 143 LA, through 111.C. (sales)

and IV.A. (service)
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Exception | # | Findings of Fact/Conclusions of Section(s) Where
Law/General Issues Addressed

20 FOF 144 VI

21 FOF 146 and 150 VI

22 FOF 147 Vil

23 FOF 149 [1l.B. at 26-28 (entry-level
vehicles)

24 FOF 153 VI.B. and VI.D. (general
profitability to compete)
VIl {price competition)

25 FOF 154 VI

26 FOF 155 VLA. {correct “harm”
standard}

27 FOF 156 IV.A.

28 FOF 157 IV.A.

29 FOF 158 VA

30 FOF 159 IV.A.

31 FOF 160 LA,

32 FOF 161 lIl.A., and attached 40-mile
ring maps

33 FOF 163 .A.2.

34 FOF 164 IX (re misstatement, PFD at
62)
V.A. (re M-B brand losing to
BMW since South Austin
dealer opened)).

35 FOF 165 lll.LA. and lll.B.

36 FOF 166 lII.A., and attached 40-mile
ring maps

37 FOF 167 VI.A. and VI.B.

38 FOF 170 VIL.C.

39 FOF 179 lL.A., VI.LA and VI.B.

40 FOF 184 VIL.D.

41 FOF 185 VI.D.

42 FOF 186 VI.D.

43 FOF 189 lll.A.2. (Hatch) and
VI.D. (Stockton)

44 FOF 190 lILA. and IV.A.

45 FOF 191 VI.B. and VI.C.
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Exception | # | Findings of Fact/Conclusions of Section(s) Where
Law/General Issues Addressed
46 FOF 192 lIl.A. (sales)
IV.A. {service)
VI.A. and VI.B
47 FOF 193 VIII
48 FOF 194 and 202 [.A and VII
49 FOF 194 [again] and 200 VI.B. and end of VII
50 FOF 195, 199 and 201 [1.C. at 32-33
51 FOF 203 VIII
52 FOF 209-223 Il
53 FOF 213 Il at 9-10 [re MB of Austin
being “recession-proof’]
54 Conclusion of Law 8 VIII
55 Conclusion of Law 10 VIII
56 Conclusion of Law 11 VIII
57 Conclusion of Law 12 VIII
58 Conclusion of Law 14 Vil
59 Conclusion of Law 15 Vil
60 Conclusion of Law 16 Vil
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l INTRODUCTION

MB of Austin carries forward throughout its exceptions a legal theory and
conclusory statements from its post-hearing brief that were roundly rejected by the ALJs
in their Proposal for Decision. MB of Austin argues for standards not supported by the
law and then spuriously claims the Applicant failed to meet these standards, largely by
arguing there is no evidence in the record of lost sales or service opportunity
“realistically achievable” by Swickard’'s new dealership that exceeds its breakeven profit
point. From that faulty point, MB of Austin argues that a South Austin dealership will
“cannibalize” MB of Austin’s sales or service, or will cause MB of Austin to “subsidize”
the new dealer’s operations. MB of Austin explicitly states some version of this mantra
in 70% of its exceptions to the findings of fact and almost 60% of its exceptions to the
conclusions of law, as well as the 22 additional findings it claims must be added at
pages 7-9 of its exceptions.

MB of Austin’s exception strategy appears to be an attempt to create a false
appearance that the entire case boils down to one or two disputed factual and legal
issues, and if MB of Austin can somehow raise enough doubt about just those issues,
the entire proposal for decision somehow unravels. Often, MB of Austin tries to undo
factual findings by claiming they are “misleading,” presumably because the findings
ultimately support the outcome that MB of Austin disfavors. As a very simple example,
Finding of Fact 146 states: “A new dealership will increase consumer choice and brand
advertising in the Austin market.” Even if this one finding does not, on its own, carry the
day for MBUSA, it is nonetheless fundamentally true. MB of Austin attacks this finding
with the Exception in § 21 arguing the truth and accuracy of this finding is “misleading”

because its accuracy is “outweighed” by MB of Austin’s mantra arguments concerning

MBUSA'S REPLY TO PROTESTANT'S EXCEPTION
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“lost opportunity realistically available.” Similarly, Finding of Fact 153 states: “MB Austin
is a highly profitable dealership that is in good position for competing in the market.”
This finding of fact alone may not be outcome determinative, but it is true. MB of Austin
does not address the impressive profitability, financial strength, and diversification of
MB of Austin in Findings of Fact 168-178, that underlies this finding, which was based in
large part on the unrebutted portions of the testimony of a forensic accountant. Rather,
MB of Austin attacks this simple, true, and accurate finding by complaining of what it
“implies” in the face of its mantra argument concerning “realistically achievable lost . . .
opportunity.” By doing little more than tiresomely repeating the same arguments ad
nauseam, MB of Austin should not be able to implicitly undo large swaths of 223
findings of fact made following eight days of testimony, including the testimony of five
expert withesses.

In reality, the ALJS’ findings of fact and conclusions were amply supported by the
evidence in the record under the appropriate legal theories. As MBUSA made clear in
its Closing Brief, and which the ALJs found more credible and persuasive than MB of
Austin’s oft repeated, but weak arguments:

e There is more than ample lost sales and service opportunity to support a
new dealer in the market, based on the market analysis of Sharif Farhat,
the methodology of which has been approved by both the Board and the
Third Court of Appeals in multiple establishment cases, and MBUSA After
Sales Manager, Ed Hoefl

¢« The Board has never adopted a requirement that an applicant or
manufacturer prove what the new dealer’s ‘breakeven’ point is, with the
exception of some references in the 2004 Landmark Proposal for
Decision, which the Third Court of Appeals in that case (in Austin

Chevrolet, discussed below) neither adopted nor addressed, and which
the Third Court of Appeals previously, in Gene Hamon, roundly rejected.
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The applicant and intervenor have the burden of proving good cause to establish
the new dealership. Tex. Occ. Code §2301.652(a). While the Board must consider all
the statutory factors, “the statute does not place any emphasis on one factor over
another”; the “question of how best to resolve the issue, including the weight to be given
to each statutory factor, is a matter committed to the [Board]'s discretion,” as is “whether
in light of these factors there is ‘good cause’ for licensing a new dealership.” Grubbs
Nissan Mid-Cities, LTD v. Nissan N. Am., Inc., 2007 Tex. App. LEXIS 4154, *13 and *20
(Tex. App.-Austin May 23, 2007, pet. denied) (“Grubbs Nissan”} (affirming Director of
the MVD of the TDOT’s decision dismissing existing dealer’s protest against
establishment of new dealership in Grapevine, despite absence of any then current lost
opportunity in the market).! As the Third Court of Appeals stated in Grubbs Nissan
(decided, by the way, years after the Landmark Proposal for Decision}, decisions are
made regarding “specific proposals at specific geographic points in specific markets at
specific times.” Grubbs Nissan, 2007 WL 1518115 at *6.

In contrast, MB of Austin misuses old cases to try to create standards that do not
actually exist. Just as the facts and circumstances in Grubbs Nissan were vastly

different from those in Landmark, discussed in Austin Chevrolet,? and on which MB of

! The circumstances in Grubbs Nissan are telling, in light of MB of Austin’s arguments on lost opportunity.
There, the Director (the Board-equivalent decider at the time) adopted the proposal for decision’s findings
that Nissan was then adequately represented and that there was little to no lost opportunity in the
evaluation year. Grubbs Nissan, PFD at 25,  33. The Director nonetheless denied the protest, holding
that the anticipated economic growth in the Grapevine area and the likely lack of material harm to the
profitable protestant {(which would remain profitable, but less so), was encugh to outweigh the adequacy
of representation and lack of appreciable lost opportunity. /d. at 28, { 68, adopted in Final Order, with
revisions not applicable. The Third Court of Appeals agreed.

2 As examples, the Third Court of Appeals in Grubbs Nissan noted that (1) potential for future growth in
the Grapevine market was more than sufficient to sustain a new Nissan dealership, with both experts
agreeing the future of Tarrant County was “optimistic,” with, for example, a projected Fort-Worth/Arlington
population increase of more than 150,000 by 2007 and a job increase of approximately 70,000;

(2) automotive retail sales go through up and down fluctuations, but expected 2004 to be the start of an
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Austin almost exclusively relies, the circumstances here are dramatically different from
those in Landmark/Austin Chevrolet and the now 36-year old Board decision in Lee
Trevino Ford, on which MB of Austin also relies throughout its exceptions.®

As is evident from Grubbs Nissan, which places discretion in the Board’s hands
to address the specific facts of the specific market and time, no Board decision is
“precedent,” least of which are the Landmark or Lee Trevino Proposals for Decision, on
which MB of Austin repeatedly relies. MB of Austin’s continuous assertions that the
ALJs’ findings and conclusions “violate” the Landmark Proposal for Decision are wrong,
and even egregious. Prior Board decisions may be persuasive, but are not “precedent”
that a subsequent Board “violates,” unlike the Third Court of Appeals decisions that do
bind the Board.*

As is demonstrated in their 98-page Proposal for Decision, the ALJs carefully
considered and weighed all of the evidence, including the credibility of the witnesses
and the experts’ competing analyses, to arrive at their 223 separate findings of fact, all
of which supported their conclusions that led them to recommend that the establishment
should be allowed to move forward. Notwithstanding the diversity of the findings of fact

and conclusions of law in the Proposal for Decision, and at the risk of falling into MB of

“up” period, expecting the retail automotive market to grow more rapidly in Dallas/Fort Worth than in
Texas or the U.S.; (3) Grubbs was financially healthy, and improving, with annualized net profit in the
protest year of more than $800,000, which, given the flourishing market conditions, would expect Grubbs
to continue to adjust its business strategy to capture the benefits of the projected economic growth; and
just as Mr. Hardeman here, {4) by Grubbs’s own actions in applying for the new Nissan dealership in
Grapevine, it recognized the economic growth potential for the new dealership. Grubbs Nissan, 2007 WL
1518115 at *5-*7. Again, Grubbs Nissan was decided years after the Landmark PFD, as well as its
appellate decision in Austin Chevrolet in the appeal of the Landmark Board Order.

3 Austin Chevrolet, Inc. v Motor Veh. Bd, 212 S.W.3d 425 (Tex. App.—Austin, 2006, pet. denied);
Landmark Chevrolet v. General Mofors Corp.,Docket No. 02-0002 LIC (Tex, DMV, MVD, Dec. 9, 2004},
adopting Proposal for Decision (Sept. 16, 2004); Lee Travino Ford v. Payton Wright Ford,Proceeding 302
{Tex. MVC, March 7, 1984), adopting Proposal for Decision {Jan. 30, 1984}.

4 E.g., Grubbs Nissan and Austin Chevrolet, which is the appeal of the Landmark protest.
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Austin’s “trap” of seeming elevating MB of Austin’s spurious arguments by dedicating a
disproportion amount of time and words rebutting the mantra arguments, MBUSA
nonetheless will address these arguments in this reply. For the reasons set out below,
and under the facts of this protest, all but three minor portions of MB of Austin’s
exceptions, discussed in Section IX below, should be rejected.®

. THE ALJs DID CONSIDER EFFECTS OF COVID-19 BEFORE ISSUING THE
PROPOSAL FOR DECISIONS®

First, the ALJs took judicial notice of various Executive Orders of Governor
Abbott and County Judges in Order Nos. 13 and 15 regarding the pandemic. Thereafter,
in their July 1, 2020 Order No. 15, the ALJs denied the second motion of MB of Austin
to reopen the record to take testimony or alternatively, to abate this proceeding to some
later date. The ALJs expressly denied MB of Austin’'s second COVID-19 motion “for the
reasons urged by MBUSA in its response.” Order No. 15 at 2.7 Those reasons are as
applicable today as they were on July 1, and as they will be when this matter is before
the Board. In summary:

» The economic downturn is limited, at most may go into or through 2021, when the
pandemic subsides or a vaccine is available

o Woe are still years before the South Austin dealership would ever open for business,
given what remains of the legal process, and the time it will take to construct the
new dealership on what is now raw land after this matter is resolved

5 MBUSA is providing a cross reference table immediately before the introduction to this reply (at ii)
indicating which section of this reply generally corresponds to the numbered paragraphs of MB of Austin's
exceptions.

® This section addresses MB of Austin’ Excepticns in [ 1 {on FOF q[ 209-223 generally on the seventh
statutory factor, with MB of Austin contending those findings are “outdated and stale” given the
pandemic), and { 53 {that portion of ] 213 MB of Austin challenges, that its operations are essentially
“recession-proof’).

7 See PFD, FOF 1 10. The information contained in the bullet points on this page and the next page were
included in MBUSA's June 1, 2020 opposition to MB of Austin's second motion to reopen the record, or
alternatively to reconsider motion to abate.
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MB of Austin has been allowed even under the initial shelter-in-place orders to
continue its sales and service business

All of MBUSA’s experts already anticipated and opined on the effects of a
recession occurring in 2020, including on Austin specifically, and Austin’s likely
quick recovery long before the new dealership could possibly open

The Mercedes-Benz assembly plant in Alabama is open and running
Mr. Hardeman, MB of Austin's owner and dealer principal, by his actions, has

completely expressed his lack of concemn in the current pandemic-related
economic downturn by buying an Audi dealership on April 10, 2020 in San Juan.

MB of Austin has not even attempted to address any of these issues. While some are

certainly suffering economically during the pandemic, MB of Austin is not among them;

as MBUSA noted, and therefore among the reasons on which the ALJs relied:

As of April 30, 2020, MB of Austin's new vehicle sales for January through April
were up 14 units over the same period in 2018 (258 versus 244)

New vehicle sales in April 2020 alone were higher than in April 2019 (74 versus 68
last year)

MB of Austin sold just four fewer used vehicles this year through April 2020 than
through April 2018 (440 versus 444}

MB of Austin’s net profit through April 30, 2020 is $ 2,087,969, which is $ 600,000
over its net profit through April 2013, and $300,000 over its 2018 net profit for that
same period, which puts it on track this year to realize about $ 6,264,000 in net
profit.

Dr. Steven Nivin, a PhD. economist, is an associate professor of economics at

Saint Mary’'s University in San Antonio, and Chair of the Economics Department. He

also has a consulting practice and runs a think-tank at the University that focuses on

regional economic issues, among other credentials.? Dr. Nivin opined at length at the

hearing, none of which MB of Austin disputed, on the incredible growth in Austin in the

BTr. 11/1219, 149:12-17.
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last decade, surpassing almost all other Texas metros, in terms of overall population, in
higher income households, in GDP and overall income and wages in the economy, with
low unemployment, and in overall luxury vehicle sales, among other factors.® This
tremendous growth was fueled in large part by the diversification in Austin's economy
from a sleepy college town with government and health administration as its main
industries to now include natural resources, construction, professional services, and
information segments (e.g., scientific and technical services, computer systems, and
data processing hosting), among others, all in higher-paying jobs.'® As the ALJs noted,
this diversification and economic strength “positions it to recover quickly from a
recession,” citing Dr. Nivin's testimony.™

There simply is no reason to believe, as MB of Austin urges without evidence
from the record, that the Austin area will fare worse, or take longer to recover, than it did
in any of the previous recessions. In contrast, the record clearly supports the opposite—
Dr. Nivin and Sharif Farhat, an automotive market analysis expert, opined in the 2019
hearing on this very situation, and Dr. Nivin on how Austin has historically suffered less

and recovered more quickly than other Texas cities or elsewhere after previous

® See, .g., PFD, FOF, 1 202-210, 215-219, 223, and discussions at 25-26 and 77-78. Notably, MB of
Austin has not filed any specific exceptions to the FOF on this seventh statutory factor other than the
pandemic, at ] 209-223, with the exception that MB of Austin is “recession-proof,” discussed below. See
Exceptions, 1 53.

10 PED at 24-25: Tr. 11/12/19, 173:1-176:19; Ex. |-71 at 20-21. MBUSA addresses in Section 11.B and
II.C below MB of Austin’s cantentions that MBUSA and Swickard had some obligation to produce
evidence of when Swickard would be profitable. See Exceptions, [ 1 at 2. MB of Austin’s additional
contention that the pandemic will purportedly affect “younger, less affluent buyers”™ and thereby Swickard’
strategy to sell entry-level Mercedes-Benz vehicles is a red herring. Those “less affluent buyers”™ Mr.
Swickard so successfully targeted in his Wilsonville, Oregon dealership are young professionals, many in
tech industries. See, e.g., 11/16/19, 1078:17-23. Due to their ability to work largely from home, it makes
sense that these consumers are likely less impacted by the economic shutdowns.

" PFD at 78, with multiple transcript references to Dr. Nivin's testimany.

MBUSA’'S REPLY TO PROTESTANT'S EXCEP

Back to AGENDA



Board Meeting eBook April 1, 2021 302

recessions, including the Great Recession in 2008.12 Perhaps most important, this
current economic downturn was caused by the shelter-in-place orders that temporarily
closed mostly flourishing businesses before the shutdown. As businesses eventually
fully reopen, whether late this year or even next year, unemployment will ease, people
will spend money, and the economy should recover, as it has before. Consequently, the
effects of the pandemic shutdowns will be in the rear-view mirror before Mr. Swickard is
ready and able to open his new dealership.

While all area economies decreased during the 2008 recession, Austin’s did not
fall quite as much and bounced back stronger and more quickly, due largely to its
diversification over the last 15 years.’® Undisputed are Dr. Nivin's opinions that not only
has the Austin economy shown a strong ability in the past to absorb a recession and
recover from it relatively quickly and strongly, but also should a recession occur in the
next year or two (i.e., 2020 or 2021}, Austin’s economy will dip some, but not as much
as other areas of the country, and will bounce back strongly, as it has in the past.’®

As Dr. Nivin explained in his report; “Even if a recession does occur [in the U.S.
and global economy], the upshot is that | see no substantial reason why the Austin
economy will not continue to grow strongly over the next ten years, as it has over the
past few decades. . . . [I]t is reasonable to expect that the economic conditions in the

Austin metropolitan area will remain very strong over the next ten years, even taking

12 See, e.g., Dr. Nivin's report, Ex. I-71 at 31-32.

1Tr. 1111219, 169:22-171:2; Ex. I-71, Charts 10 and 11 at 15-16.
4 Ex. I-71 at 14.

15 Tr. 11/12/19, 183:21-184:13.
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into account the possibility of a recession.”'® Importantly, Dr. Nivin gave these opinions
fully expecting a recession this very year—in 2020.'7 As alarming as this pandemic may
feel, on a purely economic basis, there is nothing about an economic downturn that was
not fully anticipated and accounted for in Dr. Nivin's essentially unrebutted opinions
about the strength of the Austin economy and reasonably foreseeable projections of
economic conditions.

Even if Austin deals with a recession in the near term, Mr. Farhat testified itis
misguided to focus on the next year or two.'® As Mr. Farhat explained, whether the
market goes up, goes down, or stays stable may be interesting, but it is not critical to
the decision as to whether it makes sense, or is reasonable, to add a Mercedes-Benz
dealership in South Austin. The decision to add this additional dealership is a very long-
term one—it is not a two-year, or even a five-year, situation.’® And as Fred Newcomb,
MBUSA’s former Manager of Dealer Network, testified, the decision to add a dealership
is a long-term decision, involving a long-term commitment and investment.??

As Suzanne Heinemann, a forensic accounting expert testified, MB of Austin’s
operational strengths are in more recession-proof areas, not reliant on new vehicle
sales for its profitability—MB of Austin’s overall higher revenues, higher gross profit
margins in the new and used vehicle departments, its higher number of used vehicles

per new vehicle sold with higher gross profit per used unit it sells and, in particular, its

16 Ex. I-71 at 31-32 (" . . . there is a good chance the U.S. and global economy will go into a recession in
20207).

7T Ex. I-71 at 31.

BTr. 11/21/19, 1632:6-1633:12.

% 4d.

20 E.g., Tr. 11/13/19, 250:14-251:8.
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high net profit in fixed operations (i.e., its service and parts business)—are all critically
important.?! As she explained, fixed operations are more recession-proof, because
consumers still have to have their vehicles serviced, a life blood for a dealer in a down
market, even if consumers are buying fewer new cars.?? Through at least April 2020,
though, MB of Austin has continued to sell new cars, even more than it did in the same
period in 2019! In sum, the hearing evidence fully addressed the prospect of an
economic downturn or recession in 2020 and 2021. Itis still true, and it is still
undisputed, that the reasonably foreseeable economic conditions in the Austin
metropolitan area will remain very strong over the next ten years.

Again, the new dealership will not likely open until 2023 or 2024 at the earliest,
once this matter concludes, and Mr. Swickard is able to begin installing the
infrastructure for the new dealership and constructing the facilities on what is now raw
land. This timeline fits with Dr. Nivin's assumption in his report that construction would
start in 2022.22 Dr. Nivin's report assumed a two-year ramp-up period and the
dealership not reaching full operations until 2025.24 It may be hard to keep perspective
now, but MB of Austin submits nothing to say that the economic effect of the COVID-19
pandemic will not be long in the rear-view mirror by then.

Mr. Farhat's graph of the bounce back of the auto industry nationally after the

Great Recession in 2008, for example, attests to the short-lived, albeit painful, economic

21 See MBUSA's post-hearing Opening Brief at 79-82.

22 Tr. 1111519, 761:12-23. Contrary to MB of Austin’s Exception in 1 53, Ms. Heinemann'’s testimony,
unrebutted by MB of Austin, and her underlying analysis, is the evidence on which the ALJs based their
FOF 1 213.

23 See Ex. I-71 at 32.
24 Ex. I-71 at 36.
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effects of that recession, relative to the time it will take here before a new dealership
opens.?> And as Dr. Nivin testified, which MB of Austin did not dispute, the Austin
economy again will bounce back, and long before the new dealership could possibly
open.

MB of Austin again seeks to cynically take advantage of current events as an
excuse to reopen the record to delay this establishment that has been planned since
2014, as it did in its two motions to reopen the record. Far from being in free fall, MB of
Austin is doing better than it did in 2019 as of the end of April 2020 (the last financial
reporting period before MBUSA’s opposition to MB of Austin’s second motion), despite
the effects of COVID-18 on the national economy. MB of Austin’s request is
unconscionable, particularly in light of Mr. Hardeman’s purchase of an Audi dealership,
getting licensed and opening in mid-April when the pandemic was raging and stay-at-
home orders were in place. It is a hypocritical claim that an uncertain economic future
should stop Swickard from receiving a license three to four years from now, while at the
same time Mr. Hardeman trusts in the same future to decide that finalizing MB of
Austin’s own purchase and licensing of an Audi dealership in the midst of the pandemic
is worthwhile. For all of the reasons MBUSA identified, and that the ALJs adopted in
denying the second motion on this issue, MB of Austin simply seeks to further delay this
establishment. That is patently unreasonable, unnecessary, and a waste of judicial
resources.

Remanding this matter for a new hearing, with its additional discovery, new

expert reports and testimony will not solve anything. The short-term state of the

25Tr. 11/21/19, 1632:6-1634:10; Ex. I-67 at 40.
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economy will continue to be barely relevant to the opening of a dealership in South
Austin three or more years after that. Even MB of Austin’s own expert, Edward
Stockton, stated in an affidavit in support of MB of Austin’s second motion to reopen the
record that “the COVID-19 outbreak . . . has created uncertainty with respect to the
future prospects of the economy as a whole and the retail automotive industry,”
essentially admitting he has no idea what the economy will be like in six months or a
year, when MB of Austin advocated for all discovery to be completed and a new hearing
occur. That would clearly be a waste of judicial resources. In contrast, as Dr. Nivin
testified, and without dispute, Austin and the Texas and U.S. economies will rebound
from any recession in 2020 in less than one to two years.?® That is long before the
South Austin dealership would ever be ready to open.?’

Just as Mr. Hardeman admits by his Audi dealership purchase, and MBUSA's
witnesses testified, the establishment of a new point in South Austin is about the future,
five or ten years out and beyond, not about six months or even a year or two from now.
For all of those reasons, MB of Austin’s exceptions and requests to reopen virtually the
entire record were properly rejected after thorough consideration.

. THE ALJS ADOPTED THE APPROPRIATE ANALYSIS OF LOST SALES
OPPORTUNITY

Lost sales and service opportunity are components of the fourth statutory factor,
the extent of harm to MB of Austin if the new dealership opens. See PFD at 62-73, FOF

M1 155-193. MBUSA is addressing this issue first before the remaining issues because

26 Tr. 11/12/19, 183:21-184:13, 196:18-197:8.

27 MB of Austin’s argument that reopening the record will not prejudice the parties because of the years it
will take to open the dealership is misleading. One key reason construction has not already begun is this
ongoing legal process. Additional delay in the legal process will only delay the opening even longer, to the
detriment of the public interest, but to the benefit of MB of Austin.
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MB of Austin’s challenge to the ALJS’ findings of lost opportunity, and its contention that
there must be evidence of Swickard's ‘breakeven’ profit point in relation to lost sales
opportunity, permeates virtually every one of its 60 separate exceptions to the Proposal
for Decision.?® Lost service opportunity is addressed in Section IV below.

A. Gross Loss Plus All Insell Is the Appropriate Standard for Assessing
Lost Sales Opportunity

1. Gross loss and insell have been approved and applied in numerous
Board and Appellate decisions as the measure of lost sales
opportunity

As a preliminary matter, MB of Austin’s reliance on the Landmark Proposal for
Decision for its mantra that there is no “reasonable” or “realistic” lost opportunity is
simply wrong. The Third Court of Appeals, in the appeal of the Landmark Board
decision, expressly approved of gross loss and all insell, as Mr. Farhat did here, as the
appropriate standard of lost sales opportunity in a market. Austin Chevrolet, Inc. v.
Moftor Vehicle Bd., 212 S.W.3d 425, 437 (Tex. App.—Austin 2006} (reh. overruled). The
court in Austin Chevrolet, as the Board in Landmark, only disagreed with the benchmark
by which gross loss was calculated for the Houston market (GM’'s expert's used Texas
state average versus the Board’s multi-point (metro) Texas markets, where 249 of the
259 Chevy Texas dealers were in rural, single-point markets, and with counting all insell
in the unusual facts of that case where 80% of it was by a single dealer (what the court

characterized as a “fringe” dealer} located at the very edge, literally, of the defined

28 See Exceptions, {] 2-4, 19, 22, 24, 31, 32, 33, 36, 44, 45, 46, 48, 49, 51, 54, among others discussed
below in other sections. Other aspects considered under the fourth factor, such as the potential financial
impact, actually the lack thereof, to which the “breakeven” concept is intertwined, are discussed in
Sections lII.B. and VI. below.
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Houston market. id. Neither circumstance is present here.2® Unlike in the Landmark
PFD, using gross loss and all insell is not “pie-in-the-sky optimism” as the ALJ in that
case stated in the unique facts of that case. Consequently, the “realistic” and
“reasonable” calculation of lost opportunity is gross loss and insell under the appropriate
comparative benchmark. MB of Austin did not challenge Mr. Farhat’s use of the national
or Texas state benchmarks, nor his assessment of the reasonableness of those
benchmarks to assess the Austin market for Mercedes-Benz vehicles.

MB of Austin also ignores the further facts found by the ALJs here that the lost
sales opportunity model does not take into account future population and economic
growth in the Austin AOR, which Dr. Nivin testified about without any dispute by MB of
Austin. That is, the lost opportunity was calculated from a 2018 snapshot, and will grow
with the growth of the Austin AOR. The Austin historical and prospective growth are in
stark contrast to those in Austin Chevrolet, where the Third Court of Appeals noted that
in 1993, the Houston market was “characterized by a ‘decade of sluggishness, a
declining trend in automobile sales, stagnant wages, substantial layoffs, and only
modest growth projections.”” 212 S.W.3d at 434.

Using gross loss and all insell has been adopted in a number of Board and
appellate decisions. See, e.g., RCJD Motors, Inc. v. Huffines Dodge Plano, L.P., SOAH
Docket No. 608-10-5694.LIC, MVD Docket No. 10-0048.LIC, Final Order (Tex. DMV,
MVD, July 12,2012}, adopting with minor modification, Proposal for Decision {Apr.
2,2012) , Final Order at 6 and PFD at 9 60 and 42 (ruling use of gross loss and insell

methodology as appropriate means to determine amount of untapped opportunity in

2% See Sections |.A.2. below for discussion of the flaws in Dr. Hatch and Mr. Stockton's arguments
against Mr. Farhat's analysis.
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market); Graff Chevrolet Co. v. Tex. Motor Veh. Bd., 60 S.W.3d 154 158, n.4, 159-60
(Tex. App.—Austin 2001, no writ} (affirming Board’s decision in North Arfington Co. v.
Graff Chevrolet, Docket No, 97-777 {Sept. 1899), adopting Proposal for Decision {July
19, 1999), PFD at 18-21 (using gross loss and insell as measure of lost opportunity);
Burns Motors Lid. v. Payne Edinburg, SOAH Docket No. 608-17-1285.LIC, MVD Docket
No. 16-0028.LIC (Tex. DMV, MVD, June 14, 2018}, adopting, Proposal for Decision
(Feb. 15, 2018), PFD at 71 (Board counted all insell as lost opportunity that the
protestant could have captured but did not from outlying dealers, based on Mr. Farhat's
analysis).

Again, overly and inappropriately relying on the Landmark PFD, MB of Austin
faults MBUSA for not at least looking at gross loss or insell within a 20-mile radius, or,
as it acknowledges several times, the 40-mile radius that Mr. Farhat's penetration
profiles were based on, rather than the entire Austin AOR. Exception 2 at 5. Mr. Farhat
selected the 40-mile radius because that was the general reach into the market of both
MB of Austin and MB of Georgetown with respect to new vehicle sales, unlike the very
GM dealer-crowded market in Houston in 199330

Counting all gross loss and insell within that 40-mile radius of the South Austin

dealership location actually includes virtually all of the vehicle registrations and insell in

3¢ MB of Austin’s attack on Mr. Farhat's penetration profile for the South Austin dealership {(at 7 of the
Exceptions, third bullet point) is simply wrong. Each of the several mile-rings of the penetration profiles
around a given dealer are based on the existing dealers’ sales effectiveness at those specific distances
from their dealerships. Consequently, the location of the South Austin dealership is directly taken into
account, specifically the demographics and registrations within each ZIP code in a given ring around the
new dealership’s location.
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the Austin AOR. As the attached maps in the record demonstrate,?®! only a very few
registrations and insell fall outside of the 40-mile ring (each dot equaling one registration
or one insell). More important, Mr. Farhat's analysis does not include the gross loss or
insells in those ZIP codes inside the 40-mile ring, but outside of the Austin AOR. Those
ZIP codes are primarily south of the boundary of the Austin AOR, on the way to Selma
(the gray area in the ring but outside the Austin AORY}, which is a more populous area,
likely with more gross loss and insells than in the ZIP codes to the north and west
outside the 40-mile radius but inside the AOR, reflected in the few random ‘dots’ on
those respective maps.

Using Mr. Farhat’s lost opportunity calculation of 755 units in his 2018 snapshot
is neither “inflated” nor “unreasonable” or “unrealistic,” as MB of Austin tiresomely
argues in virtually every one of its exceptions. Lost sales and service opportunity is just
that—opportunity. Sales opportunity is vehicle sales lost to competitors or to Mercedes-
Benz dealers outside the AOR. Service opportunity is service lost to independent
service shops that the existing Mercedes-Benz dealers could have captured, but did
not. And, as the ALJs found, the 755 units from the 2018 snapshot, does not even take
into account the enormous and undisputed growth projections for Austin. That growth
will provide even more opportunity for the new dealership without “cannibalizing” MB of
Austin’s sales and service businesses, or making MB of Austin “subsidize” Swickard's

sales years into the future.32 All of MB of Austin’s exceptions and its proposed additional

31 The underlying maps are located in Mr. Farhat's report at Exhibit 1-65 at 27, 33, 81, 82, 96, and 97. For
demonstrative purposes, for this brief, the scale on each page was used to draw a circle with a 40-mile
radius centered at the proposed location. The accuracy of this drawn circle is easily checked with a ruler.

82 This is also why it is unnecessary to reduce either the 2018 insell or gross loss, despite MB of Austin’s
argument, with which Mr. Farhat agrees, that every market has some of both.
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“findings” (at 7-9) should be rejected on the basis of Mr. Farhat’'s methodology that the
Board and Third Court of Appeals have consistently followed.*3
2. The “expert” opinions on lost sales opportunity offered by Dr. Hatch

is not based on accepted methodologies in the industry and have
many other flaws

As MBUSA explained at length based on its experts’ testimony in its post-hearing
briefing, the ALJs are correct—the methodologies Dr. Hatch used to arrive at greatly
reduced lost sales opportunity are not accepted in the industry and are flawed. See
Exception 43 regarding FOF 189.

As to his analysis of net loss and insell, Dr. Hatch’'s contention that only 160 to
195 retail registrations is the sum total of the lost opportunity in the Austin AOR
{compared to Mr. Farhat’'s gross loss of 474, Ex. |-67 at 2), had the new dealership
opened in 2018, is based on several flaws. First, Dr, Hatch’s netting the loss at such a
high level as an AOR or AQOI, as Dr. Hatch advocates, ocbscures specific areas of an
AOQI that are underperforming, like the South Austin area of the Austin AQI.3

Second, his theory that registrations for a brand occur at “random” throughout an
AOR based on his coin toss example does not reflect reality of the analysis of a market;
Mr. Farhat’s calculating loss at the ZIP code level takes into account the unique

demographic and location elements of each ZIP code, as the ALJs found. See FOF

83 £.g., FOF 143, 147, 153, 160, 161, 166, and others. MBUSA discusses in Section 111.B. below why
proof of Swickard's “breakeven” point is not necessary in relation to the available lost sales opportunity.

3+ As just one example, calculating net loss at the AQI level obscures specific areas within the AQI that
are underperforming. As Mr. Farhat's example at 13 of his rebuttal report illustrates, if the north half of an
AOIl was above 100% RE (the green portion), but the south half was all below 100% RE (yellow portion),
Dr. Hatch's net loss calculation would cancel out the two areas and come up with zero loss for the AQI.
That's misleading, in that we can see there clearly is a large area of the market that is underperforming.
See Tr. 11/21/19, 1591:16-1592:21; Ex. |I-67 at 13. Taking Dr. Hatch's net loss calculation to the extreme,
if all markets in the U.S. with above 100% RE were netted against all below 100% per Dr. Hatch's "net
loss” theory, it will always sum to zero, and no opportunity would appear to ever exist anywhere in the
U.S. Tr. 11/21/19, 1592:22-1593:4.

MBUSA’'S REPLY TO PROTESTANT'S EXCEP

Back to AGENDA




Board Meeting eBook April 1, 2021 312

163. That’s because the expectation (denominator) of the registration effectiveness
equation per ZIP code is based on the competitive registrations unique to that specific
ZIP code, as is the actual Mercedes-Benz registrations in the numerator. Interestingly,
Dr. Hatch’s own “net loss” opportunity calculation from his AOI level is surprisingly close
to Mr. Farhat's at the ZIP code level—474 versus Dr. Hatch’s 400 to 425. That's hardly
an earth-shattering difference.3> That these calculations are so close is not surprising,
as the vast majority of ZIP codes throughout the metro are underperforming.®® And the
underperformance was increasing in 2019, as both Mr. Farhat’s gross loss calculation
reveals, and likely Dr. Hatch’s net loss would too, because the majority of the Austin
AOR continues to underperform, but increasingly so in the South Austin area.>”

Third, and perhaps more important, Dr. Hatch’s contention that the degree of
interbrand competition in one area somehow reduces the 100% expected registration
effectiveness to something lower than that (that is how he got from his own 425 net loss
to 160-195 lost opportunity), is wholly unsupported, and has not been advanced by any
dealer or manufacturer expert who has analyzed any market for a new dealership or
otherwise.

Fourth, Dr. Hatch ignores the existence of cross-sell throughout the Austin AOR

by all dealers; both MB of Austin and MB of Georgetown sell new vehicles within 40

3 Tr. 11/21/19, 1593:5-21, 1603:14-1604:6; Ex. 1-65 at 96 and Ex. I-67 at 19; also of interest is Dr.
Hatch's admission that his “net loss” calculation at the AOI level is really the result of summing up the
gross loss in each AOI; that's exactly what Mr. Farhat did—he determines the loss in each ZIP code on a
net loss basis, then sums those losses to get the gross loss in the market. See Dr. Hatch's admission, Tr.
11/20/19, 1221:9-1225:16.

MBUSA discusses below in this section Dr. Hatch's improper reduction of his net loss number for the
degree of competition in each AOI.

36 Ex. I-65 at 96 (yellow shaded ZIP codes and red dots throughout the metro).

87 Tr. 11/21/19, 1594:12-1597:8; Ex. |I-67 at 19-20 (increases from 474 in 2018 to 576, annualized, in
2019).
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miles of their dealerships (40 miles of which covers almost the entire Austin AOR, per
each of Mr. Farhat’s maps in his reports, as graphically shown in the attached maps).

Further, Dr. Hatch's insell “opinion” is hardly one at all. Dr. Hatch admits that
insell will be reduced with the addition of a new dealer into a market, and in particular it
is the additional inventory that the dealer brings to the market and the added price
competition for all dealers of that brand that will lower insell.>® As Dr. Hatch admitted,
increased inventory for customers to shop and better pricing are two of the primary
reasons insell occurs in the first place.*® While Dr. Hatch essentially guesses insell will
be reduced by about 55 units of the actual insell of 2814 in the AOR in 2018, he
admitted he has never done a calculation of how much insell a new dealer will capture
and in fact, has never studied that.*! While Dr. Hatch criticizes Mr. Farhat for including
all insell in the Austin AOR as lost opportunity, nowhere does Dr. Hatch calculate how
much insell will be captured by a new dealer. He admitted he never studied that
before.4?

As Dr. Hatch acknowledged, he has no experience in evaluating auto dealer
networks; his flawed analyses and methodologies make that abundantly clear.*3 As Mr.

Farhat stated in his rebuttal report and testified, Dr. Hatch’s methodology is “not well

38 fd.
39 Tr. 11/20/19, 1200:6-1204:5, 1240:20-1241:18.

40 As to the 281 of insell in 2018, see Tr. 11/14/19, 504:19-25, 505:25-506:12, 578:18-579:5; Ex. I-65 at
42, 97-98. See also Gomez testimony: Tr. 11/19/19, 1090:22-1092:23 (through the half year of June
2019, insell, or “pump-insg,” into the Austin AQI alone was 204, versus MB of Austin’s sales outside the
AOR of only 98).

N Tr. 11/20/19, 1204:6-17, 1230:16-1231:4.
42 Tr. 11/20/19, 1230:16-1231:4.
4 See MBUSA's Closing Brief at 65-73.
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developed,” “novel,” “not utilized in automotive dealer network planning,” and something
he has “never seen before” and has not been accepted in the industry.*

Regardless of how Dr. Hatch came up with this novel methodology to reduce the
lost sales from his own net loss of 400 or 425 units to 155 and insell to 55 units, it does
not pan out at all in the real world. To test Dr. Hatch’s theory, Mr. Farhat applied it to
what actually happened with the BMW brand in the Austin AOR before and after the
new dealer in South Austin was added in mid-2018, so same market, same approximate
area of a new dealership.*> What Mr. Farhat found is that Dr. Hatch’s methodology of
using historic performance in the market of existing dealers to the new dealer, or the
South Austin AOI, would have resulted in an increase from 82% RE in 2017 (before the
addition) to only about 90% in 2018 and 2019 (after the new dealer went in}), when in
fact the BMW brand achieved 102.1% RE in the South Austin AQI in 2018 and 116.4%
in 2019, annualized, so way above what Dr. Hatch’s method would have predicted and
with a much higher number of corresponding registrations.*® The same is true for the
balance of the Austin AOR—Dr. Hatch’s model would have predicted only an increase
to about 95% in 2018 and 2019 from actual in 2017 of 90% RE, when in fact BMW's
registration effectiveness rose to 108% and 102.2%, respectively, in 2018 and 2019.47
And as Mr. Gomez testified, as of October 2019, the existing BMW dealer in the market
before the establishment only lost on average two sales per month, or 20 sales through

October, from the same period the prior year before the establishment and had already

4 Tr. 11/2119, 1608:6-12; Ex. |-67 at 3, 1 5.
#Tr. 11/21/19, 1608:13-1611:8.

46 [d - Ex. |-68 at 14.

47 jd.; Ex. |-68 at 15.
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made 1,440 new vehicle sales through October 2019; more interesting, the new South
Austin BMW achieved 760 new vehicle sales through October 2013, up 400 vehicles
from 2018.4% No “fixed pie,” no “cannibalization” of the existing dealer; clearly any 2018
lost sales opportunity is just a threshold and not the ceiling.

Mr. Farhat’'s analysis of the lost opportunity in the market based on gross loss
and insell is appropriate and, as noted above, has been adopted in many Board
decisions and the Third Court of Appeals decision in Austin Chevrolet. All of MB of
Austin’s challenges to his analysis throughout its exceptions, both specifically and
generally in relation to other specific issues, should be rejected.*®

B. Evidence of Swickard’s “Breakeven” Sales Number is Neither
Required nor Necessary to Assess Lost Sales Opportunity®®

While MB of Austin correctly notes that the Board must consider all the statutory
factors, it tries to define an entirely new factor that it deems must be proven and is
determinative—proof of Swickard’s “breakeven” profit point. That lost opportunity must
be greater than the “number of new vehicles a proposed new dealership must sell to
breakeven,” or it will “cannibalize” existing dealers’ sales is by far the most consistent,
and erroneous, theme throughout MB of Austin’s exceptions. It is fatally flawed in many

respects.

4 Tr. 11/19/19, 1082:19-1084.25.

49 MBUSA does agree that the ALJs misspoke, in their statement on page 62 of the PFD, that MB of
Austin calls out. It is BMW's brand performance in Austin, based on registration effectiveness, not the
new dealer's sales effectiveness, that increased after BMW's establishment in South Austin. See Section
IX below.

50 See Exceptions, I 2-4, 18, 23, 26, among others, including the purported import of MBUSA's and
Swickard's failure to provide sales projections, financial information, business plans and the like,
discussed in Section Ill.C. immediately below.
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First, the “breakeven” concept is simply a repackaging of a previously rejected
“economic viability” argument that Protestant’s counsel unsuccessfully urged in the
relocation case of Gene Hamon Ford, Inc. v. David McDavid Nissan, inc., 997 SW. 2d
298, 308 (Tex. App.—Austin 1999, pet. denied). ("McDavid also argues: "Without
knowing Hamon's break-even point at the proposed League City site, there is no
rational way of knowing whether there is enough “lost opportunity’ available to Hamon at
League City without seriously harming McDavid.") As the Third Court of Appeals stated
in Gene Hamon, “Section 4.06(c) [predecessor to Tex. Occupations Code 2301.652]
does not require an applicant to supply this information, and we reject McDavid's
argument that harm to the protestant cannot be calculated in its absence.” /d.5"

The Landmark PFD, on which MB of Austin relies exclusively for the breakeven
concept, did not hold it is a requirement that an applicant prove its breakeven point, as
MB of Austin asserts throughout its Brief. While the Landmark PFD notes that the
registration shortfall in 1992 was “well under the number of units [the Applicant] needs
to break even,” (PFD at 35), there is no analysis of “breakeven,” no indication of what
evidence was in the record regarding it, other than simply the number of new units the
applicant suggested it might sell and GM'’s planning volume. See PFD at 31-35. Beyond
one or two references to “breakeven,” the entirety of this section of the Landmark PFD
deals with the profitability of the existing dealer, which is not a problem in this case. See

also Landmark, Findings of Fact, PFD at 47, ] 37, at 68, {1247, and at 71, ] 278

51 McDavid even challenged that a breakeven analysis was required to be submitted to the agency under

other sections of the former statute. The Third Court disagreed stating, “[tlhe Board does not read section

4.02(a) to permit a protestant to challenge the adequacy of the economic information provided by a dealer
seeking relocation.” Gene Hamon, 997 S.\W. 2d at 305.
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(mentioning only applicant’s anticipated sales and GM’s planning potential, as
compared to the lost sales opportunity, discussed immediately below).

The facts in Landmark are very different, which may explain the PFD’s reference
to a breakeven point. Under the benchmark the Board adopted to assess lost
opportunity in the Houston market,? there was little lost opportunity, 336 units, when the
applicant apparently said it needed 1200 to 1500 new vehicle sales to breakeven, and
GM's planning volume was 2296, in a rapidly declining market for GM vehicles.%?
Second, the protesting Landmark dealership had very low profitability across all

departments and its gross profit per new unit sale was lower than the average for

Houston or national dealers.>* Neither is true as to MB of Austin, which is highly
profitable, particularly in its used, service, parts and body shop departments, and has a
higher gross profit per new vehicle sold than the composite groups.>®

Notably, the Third Court of Appeals in the Landmark case merely mentioned
“breakeven” once, and only in summarizing the Board’s findings; that concept did not
form any part of its analysis on appeal. Austin Chevrolet, 212 S.W.3d at 437.

Consequently, there is no precedent, or even persuasive authority, that requires an

52 The Board and the Third Court of Appeals in Austin Chevrolet held the Texas benchmark inappropriate
to evaluate lost opportunity in Housten, by far the largest multi-point market in the state, where 249 of
Chevrolet's 259 dealers in Texas at the time were single point markets. Austin Chevrolet, 212 S W.3d at
436. In contrast, more than half of Mercedes dealers in Texas are in metro multi-point markets. See Ex. I-
65 at 27-31 {17 of the 30 Texas Mercedes dealers are in multi-point markets of Austin, Dallas, Houston
and San Antonio). More important, MB of Austin has not at all questioned the national or Texas state
benchmarks Mr. Farhat used in his analysis.

5% See Landmark PFD that MB of Austin quotes at 36 of its Exceptions, and Findings 37 and 208-209;
Austin Chevrolet, 212 S W.3d at 433.

54 [ andmark Chevrolet v. General Motors Corp., Docket No. 02-0002 LIC (Tex, DMV, MVD, Dec. 9,
2004), adopting Proposal for Decision {Sept. 16, 2004) at 28, 32.

55 See summary of Heinemann testimony, MBUSA's Opening Brief at 77-78 (general profitability and
balance sheet indicators) and 79-82 (profitability of departments other than new vehicle and higher
average gross profit per new vehicle sold).
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applicant to provide evidence of what its breakeven point would be, and in particular, no
support for the assertion that to prevail in a protest the applicant must provide evidence
of its profits and expenses, pro formas, and the like. Given that Landmark is the only
decision that even references “breakeven,” Swickard and MBUSA have provided the
information that case noted (on potential sales), even assuming it were required. The
ALJs correctly found MB Austin did not show why Swickard’s “breakeven number” is
necessary to show that MB Austin will not be harmed, particularly when the evidence
established that sufficient opportunity exists in the market to sustain the proposed
dealership. See PFD at 59, 62-64, and 74; FOF 142.

Second, the concept that lost opportunity must cover an applicant’'s projected
sales or else “cannibalize” existing dealers’ sales incorrectly assumes a “fixed pie” of
sales for a brand in a given market, frozen in time by the evaluation year. Here the
latest evaluation year was using 2018 data. The undisputed data in this case from other
markets demonstrates that a fixed pie is not reality. Registration effectiveness from the
evaluation year (the “fixed pie” number) and absolute sales in various markets have
increased after the addition of a new dealer, not only for markets where Mercedes Benz
dealers have been added in Texas, but also for BMW in the Austin metro.5¢ Even
Mr. Stockton estimated that there will be a 5% or so increase in registrations likely with
the addition of a new dealer based on his review of similar data in other markets.>” The
fixed pie concept also assumes, erroneously, that additional opportunity will not result

from the undisputed continued anticipated growth in the Austin metro population and

5 See Farhat analysis and testimony at 72-74 of MBUSA’s Opening Brief and Section VII.C.1 of its
Closing Brief.

57 Stockton: Tr. 11/19/19, 993:20-25.
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economy, which is unlike the decade-long declining circumstances in the Houston
market that was present in Austin Chevrolet, noted above.>® Cf. Grubbs Nissan, 2007
WL 1518115 at *7; PFD at 22,. MB of Austin’s reliance on either “breakeven” and “fixed
pie” concepts have no place in the Board’s analysis in this case.

Third, that the 1984 decision in Lee Trevino suggested the Board must make
sure that both the existing and additional dealers will be profitable after an
establishment does not provide any support for MB of Austin’s argument that MBUSA
and Swickard must actually prove Swickard's sales, revenues, debt and the like,
particularly with his intent to focus on entry-level vehicle sales. In any event, Lee
Trevino is distinguishable and not dispositive.®

There is absolutely no question that MB of Austin will remain profitable, even if it
lost a significant number of new vehicles sales, which it will not.? Also, the sales
projections MB of Austin complains exceed the 2018 lost opportunity are not
inconsistent with the 500 to 700 sales Mr. Farhat estimated the Swickard dealership
likely would have achieved, had it opened in 2018. That range of likely 2018 sales were
based on the sales profiles of both MB of Austin and MB of Georgetown, as the ALJs

expressly stated in Finding of Fact 165. The estimate Mr. Swickard’s organization

58 Even Mr. Stockton agreed that among bigger cities, Austin is the fastest growing city in the country. Tr.
11/19/19, 1010:19-24 (looking at 2017-2018 data). Cite to Ex. P-1 at 677

59 See Exceptions, I3 and throughout the brief citing Lee Treving Ford v. Payton Ford Sales, Inc., Docket
No. 302, Propasal for Decision at 29 and 74 (Jan. 30, 1984).In Lee Trevino, Ford's market share in the
relevant market and in Fort Worth was consistently way above Ford's national share for over ten years,
even though declining {PFD at 15 and 30); in the prior five years, the whole car industry suffered “severe
declines” in the throes of national recession (at 18 and 29); in the 1982-evaluation year, Ford would only
have needed 9 cars and 12 light trucks to meet national benchmark (at 22}; the closest Ford dealer had
not been profitable at all for three to four years (at 33); and increased convenience would be minimal, as
the three closest Ford dealers were within 12- and 15-minute drives of the proposed site {(at 34).

%0 See Section VI below, on MB of Austin's highly profitable dealership, and in particular the fact it is not
reliant on its hew vehicle sales volume for its profitability.
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identified in its Preliminary Projections (Ex. A-2) of 775 new vehicles in its first year of
operations is three to four years down the road, not what it would have done in 2018,
per Mr. Farhat’s analysis. Even assuming it were relevant, the planning volume MB of
Austin points to (in Ex. 1-42} of 916 new vehicle sales on its face is for five years from
2019, when that analysis was prepared, to 2023, the “Planning Year.”®! The incredible
growth trajectory Austin was on in population, high paying jobs, high income
households, and other factors that Dr. Nivin opined about, without dispute, will continue
by 2023 or 2025, after the economic downturn recovers.®2 Consequently, both Mr.
Swickard’s estimates and MBUSA's planning volume are not at all unreasonable that far
down the road, or inconsistent with the 2018 snapshot of then available lost opportunity.
The fact that Mr. Swickard intends to focus on generating new business from
entry-level vehicle customers also is not a barrier to Mr. Swickard’s profitability, as MB
of Austin contends due to its perception of their lack of profitable margins or that a large
volume of entry-level vehicle sales “are not realistically available to the proposed
dealership.”® Both of these assumptions are flawed, based on Mr. Swickard's own
success with that business model recently in Wilsonville, a suburb of Portland, and the
actual registrations in the entry-level segments in Austin by MBUSA’s competitors. Mr.
Swickard testified at length on how he turned around a failing dealership in Wilsonville,
focusing on entry-level sales. Mr. Swickard bought his first dealership—Mercedes-Benz

of Wilsonville—in 2014, after a successful career as an entrepreneur. Mr. Swickard

&1 See also Mr. Newcomb's testimony at Tr. 281:12-293:15.

B2 See testimony and findings on the effect of any recession in 2020 and Austin’s likely ability to rebound
quicker than other areas of Texas and the nation, in Section Il above.

% See, e.g., Exception 23.
84 Tr. 11/12/19, 52:25-54:21.
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was able to quickly turn around not just that poor performing dealership, but the entire
Portland metro market to the benefit of the other two Mercedes-Benz dealerships and
the Mercedes-Benz brand.®® Mr. Swickard attributes his dealership’s and the market’s
success to a number of factors, which he intends to apply to his dealership in South
Austin, including aggressively marketing to and attracting entry-level luxury customers
who never bought Mercedes-Benz vehicles before, among other factors that propelled
his success.®® Many dealers build successful dealerships on high volume, low margin
vehicle sales, which MB of Austin apparently disdains and instead chooses to sell
fewer, but higher gross profit vehicles. Mr. Swickard’s success in Wilsonville is not an
anomaly, but a business model he can repeat in Austin.

Despite MB of Austin’s argument that it sold 20% of its total new vehicle sales in
the entry-level vehicle segments in 2018 and 17% in 2017, there is still a very
substantial portion of entry-level vehicles that its competitors are selling in the Austin
AOR and, more important, that Mercedes-Benz dealers outside the AOR are selling to
AOR residents, i.e., insell or “pump-ins.” Considering that MBUSA sells scores of
vehicle models,% 204 lost to competitors in the entry-level segment in just the first six
months of 2019 is significant. And it is rising; 114 lost through May 2019 translates into
276 for the year. Insell of Mercedes-Benz entry-level vehicles by dealers outside the
AOR is even more significant—as Mr. Gomez testified, the #1 ‘pump-in,” or insell, model
into the Austin AOl is the GLC, the entry-level SUV, and #2 is C-Class, entry-level

sedans, demonstrating that there is much additional appetite for entry-level vehicles in

8 Tr. 11/12/19, 61:5-18, 102:1-103:20.
% Tr. 11/19/19, 1090:22-1092:23.
57 Ex. 1-65 at 38.
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the Austin AOR.%8 Competitor sales and insell of vehicles in these segments are
certainly opportunity Mr. Swickard can capture by implementing his already successful
business model in Austin. That is yet another reason that Swickard’s new dealership will
not “cannibalize” MB of Austin’s new vehicle sales because Mr. Swickard will focus on
sales that Mr. Hardeman testified he has no interest in making, without regard to what
the 2018 lost opportunity was.5

The ALJs also correctly found (in FOF 142) that detailed operating expenses,
revenue projections and other financial projections from Swickard were not necessary,
whether to MBUSA or on the purported “breakeven” issue. Again, MB of Austin’s only
authority for arguing the Board needs this information is the Landmark PFD, and in
particular cites it for the proposition that without that evidence “the Board rightly
assumes that cannibalization of sales will ensue if the applicant is licensed.” Exceptions
at 28. Again, all the Landmark PFD referred to was the applicant’s anticipated sales and
in one spot GM'’s planning volume, which was so disproportionate, and many multiples
above what the ALJ there found the lost opportunity to be; it referenced no other
evidence on the issue.

Finally, and perhaps most telling, MB of Austin’s expert for possible harm to MB
of Austin, Edward Stockton, did not opine that he could not fully assess potential harm
to MB of Austin without knowing Swickard’s breakeven point. When assessing harm to

MB of Austin, Mr. Stockton apparently did not care how many sales Mr. Swickard needs

8 Gomez: Tr. 11/20/19, 1078:2-23.

% See, e.g., PFD at 7 (MBUSA is being undersold by all competitors in particular in entry-level luxury
vehicles, like the C-class and GLC); 11 (Hardeman prefers to sell high-end vehicles rather than entry-
level due to higher margins}); 51 and 61 {since BMW of South Austin opened in mid-2018, MB of Austin
registered only 330 entry-level vehicles versus 925 by BMW, 812 by Lexus, and 665 by Audi) and FOF
30, 31, 72, 97, 107, 149, and 160.
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to breakeven, or even how many sales Mr. Stockton claims he will make. The
“breakeven” concept is something MB of Austin concocted from its reading of the
Landmark PFD, but which it failed to note any analysis in that case of the concept, or
the complete lack of mention of breakeven evidence or required proof in the appellate
decision of that case, Austin Chevrolet, in its discussion of harm to the existing dealer
under the fourth factor, or any other factor. Any purported proof of “breakeven” is
therefore irrelevant, and every single exception that relies on it should be rejected.

C. The ALJs Correctly Found Testimony About Swickard’s Plans and

Past Business Model Successes Sufficient to Rebut the Contention
that Proof of “Breakeven” Evidence or Otherwise was Required™

The ALJs made 15 separate factual findings concerning Mr. Swickard’s
background, his success in turning around both the Wilsonville dealership and the
Portland market as a whole, and his intent to use that model in South Austin. See FOF
87-101. Those findings are amply supported by the undisputed testimony by both
Mr. Swickard and Fred Newcomb, MBUSA's former Manager of Dealer Network, about
Mr. Swickard’s dealership successes.”! MB of Austin does not submit any exceptions to
any of those findings.

Mr. Swickard testified even more extensively to his business plan that led to his
Wilsonville success than are captured in the ALJs’ findings: marketing to and attracting

entry-level luxury customers who never bought Mercedes-Benz vehicles before;"?

7¢ See Exceptions, [ 6, 18, 23 {discussed in the preceding section)}, and 50 and simply referenced
throughout without further analysis or argument.

™ See, generally Tr. 11/12/19, 54:18-21, 59-72, 101-103, 112-114, and 11/13/19, 284-288.

2Tr. 11/12/19, 59:4-23, 62:10-15 (noting that 70% of vehicle trade-ins of new customers are of non-
Mercedes-Benz brands).
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marketing nearly new ex-service loaner cars to similar entry-level luxury consumers;’?
growth in the service department based on customer loyalty;’ providing a superior
customer experience, what Mr. Swickard described as “ceremonial,” “comfortable,” and
a “place of joy” for customers;’® and which he attributes to his hiring staff outside of the
auto industry and his unigue employee training {e.g., through Ritz-Carlton Hotel
hospitality consultants) that first makes his dealership his “employees’ favorite” place to
work.”® Mr. Swickard also attributes his success in Wilsonville, and that of the other
Mercedes-Benz dealers in that market, to the “harmonious relationship” he has with
those dealers.” It likely was his and his team’s harmonious relationship with the
surrounding Mercedes-Benz dealers that led to their and other regional Mercedes-Benz
dealers’ nomination of Mr. Swickard to represent them on the MBUSA National Dealer
Board two years ago, and his more recent election by his national dealer peers to be the
Chair of the Board.”®

It is precisely because of Mr. Swickard’s phenomenal turnaround success in
Wilsonville, his appointment by his dealer peers to the MBUSA's National Dealer Board
(and recent election to national chair}, and the then very recent application in
connection with his purchase of another Mercedes-Benz dealership in Atlanta that
MBUSA did not need an application, business plan, construction plans, or any of the

other items MB of Austin complains are not in the record at the time MBUSA offered Mr.

BTr. 11112119, 59:24-60:17, 129:7-130:11.
“Tr. 11/12/19, 61:19-62:6.

S Tr. 11/12/19, 68:19-69:13.

76 Tr. 11/12/19, 68:14-69:13, 93:1-94:13.

7 Tr. 11/12/19, 102:1-103:20.

B Tr. 1111219, 104:13-105:22; Tr. 11/13/19, 286:25-288:21 (Newcomb on description and importance of
Dealer Board).
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Swickard the South Austin dealership opportunity, in addition to this pending protest.’®
Again, MBUSA proved why these items were not necessary; MB of Austin failed to rebut
it, which is why the ALJs correctly stated (PFD at 62) MB of Austin did not show the
contrary and properly found MBUSA did not need these items (FOF 142).80

MB of Austin’s contention that the “Code also directs the Board to consider the
‘financial expectations’ of the proposed new dealership” also does not support its
position. Exception 6 at 15. The only place “financial expectations” appears in the
Occupations Code is in the middle of the seventh statutory factor, without more. No
previous Board or appellate cases discuss this portion of the seventh factor separate
and apart from the economic and other market growth projections on which Dr. Nivin
opined. To the extent it does mean the financial expectations of the establishing dealer,
Mr. Swickard testified he “can’t imagine running a Mercedes-Benz franchise in Austin,
Texas and not being extraordinarily profitable,” although profitability is not his primary
motivation.®! In his view, based on his firsthand knowledge of living in the city, Austin is
“hungry” for luxury vehicles, and if “you get the other formula right in the business of
treating customers well, . . . profit just seems to follow.”? His informed expectation is
that he will own a profitable Mercedes-Benz dealership in South Austin, similar to the

other Mercedes-Benz dealerships he owns, and has no financial concerns.® His

Tr. 11/13/19, 284:10-285:10, 330:18-331:17, 400:14-401:19.

8 MBUSA discussed Exception 23 regarding FOF 148 in Section |I.B. above, concerning Swickard's
marketing to entry-level customers, which MB of Austin’s competitors are outselling Mercedes-Benz in the
Austin market.

81 Tr. 11/12/19, 96:4-14.
8 Tr. 11/12/19, 96:15-97:18.
8 Id.
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successful business model, discussed in Section l11.B. above, should put this issue to
bed.8

Finally, MB of Austin’s attack on Dr. Nivin's analysis of the economic benefits of a
new dealership, directly in terms of new dealership employment, local and state sales
taxes from vehicle and parts sales, and construction-related employment and supplier
opportunities, as well as the downstream benefits to local businesses from the new
dealership, is not “speculative.” Exception 50, attacking FOF 195, 199, and 201. As
noted above, Dr. Nivin is a PhD economist, an associate professor of economics at
Saint Mary’s University in San Antonio, and Chair of its Economics Department. He also
has a consulting practice and runs a think-tank at the University that focuses on regional
economic issues.® Dr. Niven previously worked for two corporations as a political
economist, and for many years with the City of San Antonio in economic development
and became its Chief Economist.?¢ Among his other experience, Dr. Nivin performed
over 150 economic impact studies of all shapes and sizes, both as Chief Economist for
the City of San Antonio and in his current consulting practice, ranging from the impact of
conventions, various private development and public projects, new businesses,

including the impact of a new Toyota manufacturing facility which assisted city policy

8 MBUSA takes issue with MB of Austin’s characterization of the appellate decision in Austin Chevroiet.
See Exception 18 at 29. Nowhere did the Third Court of Appeals say, or imply, that destructive
competition would result if the lost opportunity is “insufficient for [the new dealer] to be profitable.” id.
Rather, the court reinforced the Board’s ruling, and that of two 1981 cases of the standard MBUSA
reiterated, and that the ALJs also adopted, that it would not be in the public interest if the establishment
would result in “the failure of an existing dealer or the reduction of [its] service to the public.” Austin
Chevrolef, 212 S \W.3d at 434.

8 Tr. 11/12/19, 14%:12-17.
8 Tr. 11/12/19, 150:13-23; Ex. I-71 at pp. 49-70.
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makers to devise appropriate incentive packages to attract Toyota and other businesses
to San Antonio.?”

Just as in virtually all of the many other economic impact analyses he has
performed, Dr. Nivin looked at the impact of a new dealership regarding the construction
of the facilities and then the economic impact of its operations on an annual basis, using
a well-regarded and widely-used software package to model the impacts, to arrive at the
direct impact and multiplier ripple effects through the local economy.88 For the
dealership operations component, he used a composite of the dealer financial
statements of six Mercedes-Benz dealerships in Texas with annual new vehicle sales of
500 to 700 vehicles in 2018, provided by Ms. Heinemann (a subset of all dealers in her
geographic Area D Texas dealer composite that had annual new vehicle sales in 2018
of 500 to 700).%° Dr. Nivin’s use of financial information of dealers with that range of new
vehicle sales was based on Mr. Farhat’s range of what a new South Austin dealer’s new
vehicle sales would have been if it had performed like MB of Georgetown and MB of
Austin, respectively, in 2018.%° His estimates of the number of employees and the like
were premised on that composite data and his sophisticated software analytics. There
was absolutely nothing “speculative” about his analysis.

MB of Austin’s exceptions on all of these issues should be rejected, as well as

each of its proposed bullet-point alternative findings in § 6 of its Exceptions.

8 Tr. 11/12/19, 151;23-152:22, 190:4-191:10,
8 Tr. 11/12/19, 152:23-154:11.
8 Tr. 11/12/19, 191:25-192:21; Tr. 11/15/19, 727:9-730:8; Heinemann report, Ex. |-69 at 109-110.

% Tr. 11/14/19, 506:13-509:17; Ex. |-65 at pp. 98-98. Had Dr. Nivin used the Swickard organization’s
higher anticipated new sales volumes (Ex. A-2), his analyses in this section would have reflected much
higher dollar impacts. Tr. 11/12/19, 206:14-207:6, 218:3-18.
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IV. THE ALJs CORRECTLY FOUND LOST SERVICE OPPORTUNITY EXISTS
FOR SWICKARD TO CAPTURE®

A The SOl Reports Reflect Significant Lost Service Opportunity in the
Austin AOI

Service opportunity is reflected in the Service Opportunity Index ("SOI”) reports in
evidence, which reveal the large volume of Un-Serviced VINs of the Mercedes-Benz
vehicle owners residing in the AOI of MB of Austin, and the expected revenue from
those Un-Serviced VINs that MB of Austin and other Mercedes-Benz dealers are
leaving on the table. Those Un-Serviced VINs constitute the untapped service
opportunity in the Austin AGl—opportunity that a new dealer can capture without
harming MB of Austin’s robust and already overcapacity service department, or that MB
of Austin can capture to continue its extraordinary service profitability. As the ALJs
found, there is a large number of Un-Serviced VINs, and millions of dollars of revenue
opportunity reflected in each of those reports.

MB of Austin primarily complains that the ALJs’ findings based only on the
December 2018 SOl Report, rather than the 2019 reports in evidence, is “stale” and
“outdated.”®? While the Austin AOI did improve some in the 2019 reports cited, this
lagging behind trend still continued through April in the most comparable categories—
Area D, Market 12 and Market Tier {metro AOIs).%® MB of Austin’'s argument also belies

the very significant fact that even when the September 2019 report showed increased

®1 Exceptions, [ 2 (at 6), 8, 9, 13, 14, 27-30.

92 MB of Austin complains throughout that the ALJs’ refusal to consider SO reports after the December
2018 report is “unexplained” and “mystifying.” E.g., Exception {2 at 6. It is not. The ALJs in fact discussed
the trends from the 2019 reports (PFD at 16). The fact that they also chose to discuss the December
2018 report, which had similar dollar amounts on lost service value, does not change the fact that this
market has plenty of service opportunity for MB of Austin, MB of Georgetown, and MB of South Austin.

2 See MB of Austin’s table at 23 of its Brief.
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percent scores compared to the different geographical averages over the prior reports,
the number of Un-Serviced VINs in the AQI actually increased— from 3,939 in June
2019 to 4,039 in September 2019 and a value of $5.5 million in service business lost to
independents®—and showed little improvement from December 2018, when the Un-
Serviced VINs were 4,615, at a lost service value of $5.7 million.%°

As Mr. Hoefl explained, and the ALJs found,® the effect of this lost service
opportunity goes far beyond just the numbers of Un-Serviced VINS; it is the opportunity
dealers have to develop long-term relationships with Mercedes-Benz vehicle purchasers
through routinely servicing their vehicles. Perhaps most important is a dealer’s
developing a service relationship with buyers of entry-level luxury vehicles, like the C,
GLC and GLK model vehicles, who are usually first-time buyers of Mercedes-Benz cars
and SUVs. As Mr. Hoefl explained, entry-level luxury customers typically are younger, at
the start of their careers, and the exact customers that MBUSA wants, through servicing
their vehicles, to experience the brand and grow with it to more expensive vehicles as
they grow in their careers.?” Further, MB of Austin’s proposed finding (Exception 2 at 9)
that younger owners of entry-level models often “prefer” to take their vehicles to

independents is wholly unsupported by any evidence, including the testimony cited. All

9 Ex. P-22 (June 2012 Un-Serviced VINs=3939), Ex. P-81 (September Un-Serviced VINs=4038).
 Ex. I-26.
% See PFD, FOF 39-41 and discussion at 13-14.

97 See also 11/20/192, 1372:14-1373:4 (Hardeman testifying that MB of Austin does not sell many entry-
level luxury vehicles because of the low margins, but acknowledged hoth that there is profit to be made in
their service work and that the hope is to ¢catch younger buyers for Mercedes-Benz and move them up as
their income increases); Tr. 11/21/19, 1517:24-1518:2 (Mr. Opinker testifying that he is more likely to get
service business from people who have owned several Mercedes-Benz vehicles than younger, entry-level
luxury customers).
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Mr. Hoefl testified is that younger owners are going to independents®®—an indictment
on MB of Austin’s failure to adequately serve the market as to service. Importantly, Mr.
Hoefl also testified that to get those entry-level owners into MB of Austin or other
Mercedes dealers takes advertising and a targeted marketing campaign, which he also
testified, and the ALJs found, MB of Austin refuses to do at all for its service
operations.%®

Also throughout its exceptions, MB of Austin contends that it is enough to note
that by the September 2019 SOI report, Mercedes dealers are meeting the average
coverage in the Austin AOI against the various geographical benchmarks of about 70%,
and therefore there is zero lost opportunity. As with lost sales opportunity, just meeting
the average does not demonstrate there is no opportunity available. This 70% is just the
average of all AOIs in the geography to which it is compared at that moment in time,
much like 100% registration effectiveness is just a “C” average; it is a threshold, not a
ceiling, and many AOIs had to have achieved substantially above 70% Serviced VINs
such that the average would be that 70%, much like Mr. Farhat demonstrated many
Texas AOls perform above 100% RE, just as BMW has in 2018 and 2019 after it
opened BMW of South Austin.'® What distinguishes lost service opportunity from lost

sales opportunity, however, is the incredible number of Un-Serviced VINs and dollar

% See Tr. 11/15/19, 855:9-22 and 859:1-860:4. There could be any number of reasons, than they “prefer”
to—long wait times for dealer service, inconvenient brand dealer locations, poor customer service, among
any number of other dealer-specific reasons. Further, MB of Austin’'s slams of Mr. Hoefl's credibility and
oral testimony as purportedly “without support” are completely unwarranted. First, oral testimony is
evidence, and which MB of Austin did not rebut. Second, the ALJs are in the best position to judge every
witnesses’ credibility, and they clearly deemed Mr. Hoefl as credible given their reliance on Mr. Hoefl's
testimony in the PFD.

® See Tr. 11/15/19, 855:9-22, 859:1-861:7, part of which MB of Austin cites, and PFD, FOF 41. See also
Tr. 11/15/19, 862:3-13.

160 See Farhat Reports, Ex. 1-65 at 42; Ex. I-67 at 14-15.
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values that we know is being lost to independent shops and that indicates there is
significant lost service opportunity in the Austin AQI, whether its 4,038 VINs in
September 2019 and a value of $5.5 million in service business lost or 4,615 at a lost
service value of $5.7 million in December 2018.

MB of Austin also ignores the fact that with additional sales by the Swickard
dealership, additional VINs will be added to the current Austin AQI. Those additional
vehicle sales necessarily will increase the service opportunities.

Finally, MB of Austin also refers to Mr. Hardeman’s speculation that, over time,
his service business will be lost to the new dealer, based only on his anecdotal
testimony about what happened when MB of Georgetown moved to its current site 16
years ago, and notably in the midst of a recession in 2004. There are two issues with
that testimony. First, it directly contradicts his deposition testimony, with which he was
impeached during the hearing, where he admitted he would not lose any service when
the new dealer opens.’®" Mr. Hardeman also admitted he's not afraid of competition
from the South Austin dealership in service.'® And even more telling was Mr.
Hardeman'’s testimony that he thinks he will capture more service business if South
Austin opens from owners that buy a car from the new dealer but live closer to MB of
Austin.'®3 In fact, Mr. Hardeman admitted his dealership’s inadequate service
representation, and that there is more service opportunity in the AOl when he told his

expert witness, Edward Stockton, that he desired to open a service satellite facility in

101 Tr. 11/20/19, 1389:14-1390:6, 1393:11-1394:8.
02 Tr. 11/20/19, 1393:20-1394:6, 1394:13-1395:13.
193 Tr. 11/20/19, 1384:3-20.
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southwest Austin, that it would be beneficial to him.'%* Obviously, Mr. Hardeman'’s
admissions belie all of MB of Austin’s arguments throughout its exceptions that no lost
service opportunity exists. All of MB of Austin’s exceptions regarding lost service
opportunity should be rejected.1%

B. MB of Austin’s Remaining Service-Related Arguments Go to the
Adequacy of Service in the Austin AOI

In the paragraphs of its exceptions (listed in footnote 91 above), MB of Austin
also argues against the ALJs’ findings regarding its construction of additional service
bays, intent to hire more technicians, Mercedes-Benz product issues, and MBUSA's
parts delays. These issues go more to the adequacy of MB of Austin’s service and are
discussed in Section V.B. below.

V. THE ALJs CORRECTLY FOUND THE AUSTIN AOR IS NOT ADEQUATELY

REPRESENTED IN TERMS OF SALES, SERVICE CAPACITY, AND
FACILITIES

A. The Mercedes-Benz Brand Has Not Been Adequately Represented as
to New Vehicle Sales in the Austin AOR or Austin AOI for Years'%®

The performance of a brand, like Mercedes-Benz, in an individual AOl or in a
metro ACR is measured by registration effectiveness, which is the percent of the actual
number of Mercedes-Benz vehicles registered in a given geography (regardless of what
dealer sold those resident consumers their vehicles) against an expected number under
a given standard or benchmark of a larger geography. PFD at 27. Registration

effectiveness is a nationally recognized standard in the industry for evaluating the

104 Tr. 11/19/19, 1012:11-1013:21.

105 There are portions of Finding of Fact 38 {Exceptions, { 9) and 122 (Exceptions, | 13} that should be
revised, the first regarding the calculation of how many vehicles MB of Austin, versus other Mercedes-
Benz dealers serviced per Ex. 1-26, the December 2018 SOl Report, and the second that simply refers to
MB of Austin instead of Mercedes-Benz dealers, both of which are addressed in Section X of this reply.

06 See Exceptions, 1 17.
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adequacy of a brand’s performance. Id. Achieving 100% registration effectiveness is
merely average; anything under 100% reflects inadequate representation in a market.
Id.

As the ALJs found, in 2018 alone, the Austin AOR achieved only 78.8% against
the national average benchmark, or 1581 actual registrations divided by 2006 new
vehicle registrations expected. /d. As Mr. Farhat testified, since at least 2014, the
proposed South Austin AOI, the Austin ACI, and the entire Austin AOR have been
consistently below 100% registration effectiveness against both the national and Texas
benchmarks. Between 2014 and 2016, against the national benchmark, the South
Austin AOI, had it been carved out of the Austin AOI in those years, was in the mid-70%
registration effectiveness, jumped a bit in 2017 to 84% registration effectiveness, and
then declined below 70% in 2018 to 69% registration effectiveness.'®? In its current
geography (without carving out South Austin AOI), the Austin AOl was at 76.5%
registration effectiveness in 2014, and 75.6% registration effectiveness in 2018.1% The
entire Austin AOR (including Georgetown) performed a bit better, buoyed by the
Georgetown AQI's consistently better registration effectiveness performance,'®® at
82.3% registration effectiveness in 2014, increasing to 93.2% registration effectiveness

in 2017, but then dropping more than 14 points to 78.8% in 2018."1° As the ALJs also

107 Tr. 11714119, 458:14-460:8; Ex. |-65 at 45.

108 Tr. 11/14/19, 463:9-465:8; Ex. I-66 at 215, 219. The Austin AOI (MB of Austin’s AOI with South Austin
carved out) performed only slightly better, in the higher 70s registration effectiveness% for 2014 and
2015, in the mid 80% registration effectiveness in 2016 and 2017, but then a sharp decline to 79% in
2018. Tr. 11/14/19, 462:6-463:8; Ex. |-65 at 46.

109 Tr. 11/14/19, 470:5-471:18; Ex. |-65 at 53 (Georgetown AQI — exceeded 100% RE in four of the five
years at Texas and Southern Region benchmarks, and three of those years at national, but below 100%
in 2018).

10 Tr. 11/14/19, 466:7-22; Ex. |-65 at 47.
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found, in 2018, the Austin AQI ranked 10" out of 10 in registration effectiveness among
the ten dealers in Market 12. See PFD, FOF 104. And it is only getting worse since
BMW opened its South Austin dealership in 2018. See PFD, FOF 105 and 117.'"
That's consistently inadequate representation going back several years no matter how it
I8 sliced.

Neither Mr. Stockton nor Mr. Hatch disputed the efficacy of the registration
effectiveness measure, Mr. Farhat’s use of a national or Texas average as the
benchmark to compare the Austin market’s performance, or that 100% registration
effectiveness is merely average performance in a given market.

Nor does MB of Austin challenge any of the findings of fact related to the
adequacy of sales representation in the Austin market. See PFD, FOF 102-120. All they
challenge is the ultimate finding (in FOF 130) that the Mercedes-Benz brand is not
adequately represented as to sales."'? To get there, MB of Austin improperly conflates
adequacy of representation in the first statutory factor, discussed here, with the wholly
separate issue under the fourth factor of lost opportunity, discussed in Section lll above.

See Exceptions, [ 17 at 26-27. The undisputed evidence, particularly the analysis

11 Ag Mr. Farhat explained, competitive retail luxury vehicle registrations in the South Austin ACI
increased in 2018, and at a higher percentage than in the Austin AOR. That competitive retail
registrations in the South Austin AQOI increased in 2018, and at a higher percentage than in the Austin
AOR, at the same time the Mercedes-Benz brand's registration effectiveness fell sharply between 2017
and 2018. That disconnect is largely due to the opening of the new BMW dealership up the road from the
Swickard's proposed site and its increased registration effectiveness from the mid-80% in 2017 to 102%
in 2018. Tr. 11/14/19, 484:7-485:7; Ex. |-65 at 59-61.

12 The one exception is Finding of Fact 121 regarding Farhat's “share of franchise” analysis, which is one
component of his “likely causes” opinions that explain a given market's consistent sales
underperformance. See Exception 12. MB of Austin, however, apparently misunderstands that analysis.
The purpose of the analysis in not to compare how many dealers Mercedes-Benz has in a market to any
other single luxury brand, like BMW or Audi. Rather, it demonstrates how many Mercedes-Benz dealers
are appropriate and needed to meet the total number of competitive dealers in that market, consistent
with its share of franchises both nationally and in Texas. Mr. Farhat's analysis found, as did the ALJs,
that there should be three Mercedes-Benz dealers in the Austin AOR to meet the average in all Texas
and national markets. See MBUSA’s Opening Brief at 36-37.
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performed by Mr. Farhat, wholly supports that the Mercedes-Benz brand is not
adequately represented anywhere in the Austin metro area.

B. MB of Austin’s Lack of Service Capacity Renders its Service
Representation Inadequate'!®

MBUSA has already discussed above in Section IV the lost service opportunity in
the Austin ACI, as measured largely by the SOI Reports in evidence. It is against that
backdrop that it addresses here why MB of Austin, along with other Mercedes-Benz
dealers, are not capturing more of the service opportunity that clearly exists in the
Austin AOL.

Contrary to its contentions, every finding MB of Austin challenges on this topic—
Findings of Fact 41 (MB of Austin’s failure to do service advertising), 44 (service area'’s
lack of air conditioning), 125 (long wait times as evidence it is over-capacity) and 126
(new service bays being constructed will not solve capacity issues)—are supported by
the evidence.

Wait times for service impacts the adequacy of service, for both warranty and
non-warranty work. Wait times at MB of Austin are as long as ten days or more, per
Mr. Hoefl; per MB of Austin’s service director Mr. Opinker, wait times are up to seven to

nine days.'" Having customers wait longer than a week is unacceptable.'1®

113 See Exceptions, 110, 11, end of 13, and 14. MBUSA also notes that Exception 11 is based on what
MB of Austin terms “the unreliable testimony of MBUSA employee, Fred [sic] Hoefl.” Not only was Mr. Ed
Hoefl a credible and reliable withess, there is a certain irony of MB of Austin unreliably identifying a
witness it claims, without basis, to be unreliable.

M4 Tr. 11/15/19, 862:14-864:6; Tr. 11/21/19, 1454:20-1454:24. See also Hatch testimony, Tr. 11/20/19,
1234:22-1236:5 (where consumers have long wait times for service, customers may buy a different brand
on their next vehicle purchase).

5 Tr. 11/15/19, 862:14-25.
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It is precisely because of those long wait times that MB of Austin’s service
management refuses to advertise. As Mr. Hoefl testified, MBUSA has several marketing
and advertising tools available to its dealers to increase their service business, on which
Mr. Hoefl counsels his dealers. MB of Austin has resisted Mr. Hoefl's counseling, even
though it knows there is significant service opportunity it is not capturing in its own AQI;
and, alarmingly, one reason MB of Austin’s management has given for resisting Mr.
Hoefl's suggestions is that their service department is already at full capacity, and any
additional customers would further increase customer wait times for repair of their
vehicles. 18 That is, it cannot handle the available service business actually coming to
its facility.

Factors contributing to those long wait times include MB of Austin’s inability to
retain enough technicians, having lost, for example, about 20% in the summer of
2019."7 Mr. Opinker, MB of Austin’s Service Director, admitted that if MB of Austin had
six to eight more technicians, it could perform better service to its service customers
and take in more service work.""® Losing technicians is perhaps due to the lack of air
conditioning in MB of Austin’s service department, which all but two of Mr. Hoefl's ten
dealers have (the other being MB of San Juan, that Mr. Hardeman recently purchased).
MB of Austin admits that the service shop gets to 85 or more degrees in the summer, as
the ALJs found."® Whether or not the lack of air conditioning is why MB of Austin lost so

many technicians last summer, the fact remains its shop does not have that basic

18 Tr. 11/15/19, 861:8-862:13; 892:21-893:22.

"7 Tr. 11/15/19, 864:18-865:6.

18 Tr. 11/21119, 1501:25-1502:7.

2 Tr. 11/15/19, 866:16-24, 897:21-898:11; Tr. 11/21/19, 1515:22-1516:6.
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amenity as the vast majority of other dealerships do, and it, in fact, lost 20% of its
technicians last summer.

The record evidence also supports the ALJs’ finding that the construction of the
parking garage structure with a few additional service bays may not solve the wait time
problem. See FOF 126. Mr. Hardeman admitted that the only benefit the new
construction will have on his service business is eliminate the need for service porters
who now shuttle customer vehicles waiting for service by opening from a remote lot. 120

Factors MB of Austin does raise to explain its long wait times and the apparent
high numbers of customers who must be bringing their vehicles to independent service
providers are readily explained away. If in fact there are Mercedes-Benz Alabama
assembly plant product problems and parts shortages, then independent repair shops
would have the same issues; it is not a reason for customers to shun dealers and go to
independents. It also does not explain long wait times; when those issues arise, dealers
simply keep the customer’s vehicle until a fix or parts are obtained and give them loaner
vehicles. If anything, that should shorten wait times.

In short, the ALJs’ Findings of Fact 41, 44, 125, and 126, as well as its general
Finding 122 are supported by the evidence, and MB of Austin’s exceptions should be
denied.

C. The ALJs Correctly Found that MB of Austin’s Facilities Are Not
Adequate Compared to Those of its Competitors in the Market'?!

The undisputed testimony and extensive documentary photo evidence presented

by MBUSA Facilities Project Manager Jason Andersen is reflected in the ALJs’ Findings

120 Ty, 11/20/19, 1278:12-1279:1.
121 See Exceptions, 1Y 7, 15, 16.
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of Fact that MB of Austin challenges. FOF 34, 127 and 129. Mr. Andersen testified
extensively to the shortfalls in MB of Austin’s facilities, particularly its failure to provide
the luxury experience Mercedes-Benz and other luxury brand buyers and owners have
come to expect in their sales and service contacts with a dealership, summarized at 48-
54 of MBUSA’s Opening Brief.'?? Adequate representation has everything to do with the
customer experience, the way customers experience the brand, and making sure
everything the customer comes in contact with at the dealership represents the
Mercedes-Benz brand in the very best possible way. As Mr. Andersen explained, the
goal of any brand, especially high-end luxury vehicle brands, is to create a sense of joy,
happiness and comfort through the design, aesthetics, amenities, finishes, and flow of
the facilities, for both customers and employees.' In retail, and particularly in the auto
business, all manufacturers want to create a lasting impression of the vehicles they sell,
to create customers for life, and the physical space in which the product is sold is critical
to that experience.'?*

As just a few examples, MBUSA dealership design elements include those giving
customers: (1) a sense of transparency, through beautiful ground to high-ceiling glass in
the front fagade, so that customers can see into the dealership when they drive up and
the natural light spotlights, for example, on the new vehicle models in the showroom;
ceilings with exposed mechanicals; windows into the service shop areas so customers

can see their cars being repaired; (2) a natural and ease of flow through the dealership,

122 See, 0.g., Tr. 11/14/19, 611-684; see photos at Ex. I-49 and 50 (MB of Austin), Ex. I-51 (MB of
Georgetown}, Ex. I-52 (BMW of South Austin). See alsc the table at 50-52 of MBUSA’s Opening Brief,
comparing aspects of MB of Austin’s facilities that fall far short of the state of-the-art facilities of its
competitors, MB of Georgetown and BMW of South Austin.

123 Tr. 11/14119, 608:2-612:19.
124 Tr, 11/14/19, 608:10-14, 610:10-20, 611:21-613:14; 622:6-13 {re employees).
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from the parking lot to the sales experience and service experience by, for example,
having a well-defined entry portal with a direct sight-line to the reception desk as well as
easy and comfortable movement to the customer lounge and service area; and (3) high-
end finishes—furniture, floor tile and wall materials and color palettes—to give
customers the luxury brand experience they expect. MB of Austin provides very little of
these design and material elements, especially as compared to the state-of-the-art
facilities of its immediate competitors, MB of Georgetown and BMW of South Austin, as
captured in the extensive photos of the three facilities about which Mr. Anderson
testified.

MBUSA'’s "brand standards” which MB of Austin relies on for the basis for these
exceptions are the absolute minimum facilities requirements, requirements that MBUSA
established largely for its incentive program, not for purposes of the Code. As witnesses
testified, MBUSA sets a very low bar for each element of its incentive program with the
intent that virtually all dealers can meet that bar, and thereby earn the incentives, which
as MB of Austin notes, it has met and earned in the last several years on the brand
standards component.’?5

Adequacy of a dealer’s facilities under the first statutory factor is a completely
different issue from the minimums a manufacturer sets to allow dealers to achieve
bonus money. To be statutorily adequate, a dealer’s facilities should be competitive,
both in capacity, style, and the providing of the exceptional customer experience luxury

brand purchasers expect with others in the market, both intra- and inter-brand.

125 See, e.g., Tr. 11/22/19, 1679:24-1681:9 (MBUSA incentives are targets that are intentionally set as a
low bar, designed to be attained by virtually all dealers, so that they receive their incentive bonus
payouts).
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Enhancing healthy competition is the essence of the seven statutory factors, including
the adequacy of representation. In a highly competitive luxury vehicle marketplace like
the Austin metro, the ALJs correctly found that adequacy of facilities under the first
factor is assessed by the competitive nature of the facilities in a given market. Adequacy
is not merely meeting the most minimal branding standards MBUSA sets to allow their
dealers to earn incentives, noted above. As Mr. Andersen testified at length, MB of
Austin falls far short of the appropriate standard. The ALJs in fact noted several
significant deficiencies, all supported by Mr. Andersen’s testimony and photo evidence,
at pages 12-13 of the Proposal for Decision.

MB of Austin does not address any of Mr. Andersen’s testimony, or any of the
deficiencies he described relative to MB of Georgetown or the new BMW dealership in
South Austin. Instead, MB of Austin argues that if MBUSA wants its dealers to have
facilities that are the same aesthstically, or that are comparable with, or superior to,
those of competing brands, then MBUSA has the “power to mandate the facility
standards necessary to achieve those goals.” Exceptions at bottom of 17. Given MB of
Austin’s long history as a Texas dealer of multiple brands, it is surprising that it would
make such a contention. Such a suggestion flies in the face of the statutory prohibition
on any manufacturer or distributor “requiring,” let alone mandating, dealer facility
renovations, with very limited exceptions likely not applicable here, a statutory provision

enacted a decade or more ago.'?®

126 See Tex. Occ. Code § 2301.467(b) (“Notwithstanding the terms of any franchise, a manufacturer,
distributor, or representative may not unreasonably require a franchised dealer to relocate, or to replace
or substantially change, alter, or remodel the dealer’s facilities,” with certain exceptions).
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Contrary to MB of Austin’s further exception {in I 16, FOF 129), the ALJs’ finding
that the dealership’s location “is no longer a desirable part of town for a luxury car
dealership” was also based on the undisputed testimony of Mr. Andersen. While it may
be conceivable it could have been an attractive area in the 1980s when MB of Austin
relocated there, it now is not in the best area of the market. It is across from train tracks
amid lower-end businesses, not in a high-end retail area where Mercedes-Benz
customers shop for new vehicles.'?” It's also landlocked on its site, with nowhere to
expand as the market for luxury vehicles continues to grow, despite its building up with
its new parking garage.'?® That it might be a convenient location in terms of distance for
Mercedes-Benz customers to have their vehicles serviced does not prove the adequacy
of the facilities or its location in its ability to offer luxury car buyers the experience they
have come to expect. The ALJs correctly found in favor of MBUSA and Swickard on this
issue as well.

V. THE ALJs CORRECTLY FOUND MB OF AUSTIN WILL NOT BE HARMED
FINANCIALLY UNDER THE CORRECT STANDARD FOR THE FOURTH
STATUTORY FACTOR
A. The Standard the Board has Repeatedly Relied on Is Not “Any Harm”

to Existing Dealers’ Sales or Profits, as MB of Austin Urges
Throughout the Exceptions'2?

MB of Austin recites throughout its exceptions its erroneous mantra—if the
opportunity in the relevant market is less than the new dealer’s breakeven sales

number, the protesting dealer should not have to sacrifice its profits.’3° That is not the

127 Tr. 11/14/19, 623:23-624:20.

128 Tr. 11/14/19, 624:18-625:14.

122 See Exceptions, {f] 37-39, 45, 46, 49, and others discussed in the following subsections.
130 See Section Il above.
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standard. The only standard that the Board has consistently, and for decades, applied is
“whether the establishment will cause so much harm . . . “as to cause the failure of the
[existing] dealership or at least reduce the existing dealer’'s profitability to such extent
that it could not properly serve the public.” RCJD, Final Order at 7, | 70; PFD at 41
(quoting Rockwall Imports v. The Allee Corp., SOAH Docket No. 601-09-1276.LIC, MVD
Docket No. 09-0014.LIC (Tex. DMV, MVD, Jan. 23, 2012), adopting, Proposal for
Decision (Apr. 20, 2011), PFD at 60, fns. 249 and 250); see also A.C. Collins Ford v.
Charlie Thomas Ford, Docket No. 87-206 (Tex. MVC, Sept. 6, 1989), adopting as
modified, Proposal for Decision (July 14, 1989)PFD at 22, on which MB of Austin relies
(“To sustain losses of the magnitude predicted by [protestant’s expert] would result in a
reduction of the ability of the dealership to provide service to the public and ultimately
go out of business”).

Contrary to MB of Austin’s characterization, the Lee Trevino case (quoted
extensively at 10-11 of the exceptions) is consistent with this standard. The quoted
passages speak to enough opportunity to maintain the profitability of the dealers, i.e.
that they not operate at a loss, not that any harm is too much.

More important, MB of Austin’s constant citing to the Landmark PFD here and
throughout its exceptions is misleading. On appeal of the Board’s decision in that case,
the Third Court of Appeals said that in a market with opportunity, as here, “an existing
dealer is not necessarily harmed because it must share the market with a new dealer,

even if it means that the existing dealer will profit less after the dealer network

expands.” Austin Chevrolet, Inc., 212 S.W.2d at 434 (emphasis added). In that situation,
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the Board would expect the existing dealer to “adjust its business strategy to capture
untapped opportunity in the market.” /d.1?

That MB of Austin totally ignores the appropriate standard of harm to the existing
dealer is evident in the manner in which it asks the ALJs to revise their Findings f Fact
in Y] 37, 39, 45, 46 and 49, among others. In those exceptions, it contends MBUSA and
Swickard must show that the establishment will occur “without taking profits” from MB of
Austin (FOF 167) or “without harming the existing MB dealers” (FOF 194 and 200), that
MB of Austin is “not required to sacrifice [any] business” (FOF 179 and 121) or “will
suffer little or no harm” (FOF 192). The ALJs roundly rejected these arguments, and
rightly so. See PFD at 63-64.

Again, only a total loss in profitability that causes the dealer to shutter its doors or
to fail to be able serve the public would weigh in MB of Austin’s favor on this factor. As
the ALJs found, based on the extensive affirmative and rebuttal testimony of Ms.
Heinemann, MB of Austin is at zero risk of losing enough of its profitability to even
approach this standard.

B. There Is No Question MB of Austin Is Highly Profitable and Able to
Effectively Compete With an Additional Dealer in South Austin’32

MB of Austin first challenges only two of 13 separate findings on its incredible

profitability, profitability far above all the composite dealer groups it was compared to,

131 The circumstances in Landmark, as noted in the appellate decision were completely different from this
case, where it found the protesting dealer was not profitable and where there was no additional sales
opportunity at all in the 1993 Houston market at issue, which at the time was “characterized by a 'decade
of sluggishness, a declining trend in automobile sales, stagnant wages, substantial layoffs, and only
modest growth projections’™). See Austin Chevrolet, 212 S.W.3d at 434. Lee Trevino, which MB of Austin
also relies on throughout, alludes to the proper standard, stating that it is not in the public interest if “the
market is not sufficient to enable the dealers to operate profitably,” where the closest dealer was not
profitable at all in the prior three to four years. Lee Trevino, PFD at 29 and 33.

132 See Exceptions, Y] 37, 39, 45, 46, 49.
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and the diversity in its operation that will allow it to comfortably compete with a new
dealer (FOF 167 and 179}, even if it loses some new vehicle sales if the lost opportunity
were actually lower than it was in 2018, which it is not.'®3 Notably, MB of Austin does
not challenge any of the straight-up financial facts of its high profitability and the
reasons for that profitability in Findings of Fact 168-178.

Those straight-up financial facts are set out by the ALJs in their discussion on the
fourth factor, and each was amply supported by the extensive testimony of MBUSA's
forensic accountant Suzanne Heinemann that the ALJs cited (at 71-73 of the PFD):

e Every year since 2015, MB Austin’s net profit has exceeded the benchmark
composite groups (FOF 168), with net profit of $ 5,247,335 in 2015, $ 4,989,833
in 2016, $ 4,734,182 in 2017 and $ 5,616,638 in 2018.134

» As of 2018, MB Austin had no long-term debt; a cash position of $4.6 million, a
net cash position of nearly 600 percent, and working capital of 200 percent of
what MBUSA requires for a healthy dealership; its net profit for 2018 exceeded
its total net fixed assets after depreciation ($5.6 million versus a little under $4
million}; and MB Austin’s return on equity is very high and far exceeds the
average of the composite groups (FOF 169).

« MB Austin’s profitability is not dependent on its new-vehicle sales volume.
Specifically, in 2018, MB Austin’s profit increased from $4.7 million to $5.6
million, despite selling 16 percent fewer new vehicles than in 2017 (FOF 170).

e MB Austin generates a higher amount of revenues from its fixed operations
(service, parts, and body shop departments) than the benchmark groups, and the
profit margins in fixed operations are much higher than those in the new or used
vehicle departments {FOF 171).

» MB Austin’s net profit in its fixed operations exceeds all of its fixed expenses by
1.72 times, which is more than the composite groups (FOF 172).

133 MB of Austin does also challenge Finding of Fact 170 in its Exception ] 38 on the issue of incentives it
receives from MBUSA, discussed in the next section. Finding 170, however, is a simple statement of
financial fact—MB of Austin’s net profit increased in 2018 from $4.7 million to $5.6 million, despite selling
16% fewer cars in 2018.

13 See Exs. I-8, 1-9, I-11, and |-14, respectively, at 1, bottom right summary box.
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¢« MB Austin is in a better financial position than most dealerships because fixed
operations are more recession-proof than vehicles sales: if customers are not
buying new cars, then they will need to have their old cars serviced (FOF 173).

» Because its net profit from fixed operations fully covers its fixed expenses, MB
Austin has more flexibility in its new and used vehicle departments (FOF 174).

 MB Austin has a large used vehicle department with higher profit per vehicle than
the benchmark groups (FOF 175).

» In 2018, MB Austin increased its gross profit on finance, insurance, and service
contract products sold with new vehicles, and made a higher profit than previous
years on the sale of those items while maintaining its higher-than-average gross
profits on new vehicles (FOF 176 and 178).

¢ MB of Austin has had higher than average gross profit on sales of new vehicles,
charging more for vehicles than its peers on an average per unit basis (FOF
177).

These are the very financial facts—that MB of Austin is “so profitable and
financially successful [to] withstand competition from an additional dealer” —that will
allow MB of Austin to “easily adjust its business strategy [to meet] additional
competition,” and that “will allow it to compete effectively with a new dealership.” as the
ALJs found in Findings of Fact 167, 178 and 191, respectively, contrary to Exceptions
11137, 32 and 46. It is also these facts that lead to the ultimate fact that the ALJs also
found (FOF 192), under the appropriate legal standard above, that MB of Austin will
suffer little or no harm from the establishment, thereby ruling in MBUSA and Swickard’s
favor on the fourth statutory factor.

In particular, it is MB of Austin’s higher than average gross profits per unit of new
and used vehicles and the fact that its fixed operations cover all of its overhead

expenses of the dealership, that the ALJs found above, that will provide MB of Austin a

“cushion” to allow it to compete better on pricing to the benefit of consumers under the
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fifth public interest factor, under Findings of Fact 182, 194 and 200, contrary to MB of
Austin’s Exceptions q[{] 46 and 49.

C. MB of Austin Will Not Lose Any MBUSA Incentives, And Possibly
Earn More!%s

In its exceptions (at 1] 38), MB of Austin challenges Finding 170, that simply
states the fact that it made almost an additional $1 million more in net profit in 2018 than
2017 even though it sold 16% fewer new vehicles in 2018. MB of Austin’s argument is
that much of that profit, presumably in both years, was due to incentives it, and almost
every other Mercedes-Benz dealer, earns from MBUSA for hitting certain specified
performance targets, and that MBUSA did not show that MB of Austin will not lose the
bulk of its incentives, if its sales drop. /d.

The incentives issue is a red herring. First, MB of Austin injected this issue into
this matter in its post-hearing brief, stating that neither Ms. Heinemann, nor its own
expert Edward Stockton, looked at the impact of lost sales on its ability to earn MBUSA
incentives. See PFD at 70. But the evidence presented, that the ALJs summarized (at
70-71 of the PFD) actually demonstrates to the contrary, that MB of Austin will probably
earn more incentive money than it has in the past, even with fewer new vehicle sales.

First, MBUSA pays incentives to all of its dealers, the qualifiers for which are
intentionally “low bars” so that all dealers can meet them, like the Brand Standards
qualifier discussed above in Section V.C.'% In reality, the bonuses are generally earned
by many activities other than new vehicle sales. Exhibit P-19 is an example of the

scorecard from the Dealer Performance Bonus Program, from which the incentive

135 See Exception 1] 38.

136 See, e.9., Tr. 11/22/19, 1679:24-1681:9 (MBUSA incentives are targets that are intentionally set as a
low bar, designed to be attained by virtually all dealers, so that to receive their incentive bonus payouts).
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payments are derived. The categories for earning the incentives that MB of Austin
worries about relate to things like customer experience survey results for both sales and
service, whether the dealership collects email addresses and sends email to its
customers, whether dealership employees are trained, whether the dealership meets
the facilities Brand Standards, and whether the dealership sells certified pre-owned
vehicles in its mix of used vehicle sales.’®” There is one aspect related to new vehicle
sales; it is not raw volume, but rather scores such as achieving just 80% of its sales
effectiveness (not even the average score of 100%).1%® And despite MB of Austin’s
fretting about the future of new vehicles sales, all the sales-related performance metrics
only represented 14% of the incentives in 2017, and MB of Austin already did
consistently poorly on this particular sales effectiveness score.’® In fact, MB of Austin
made about $500,000 more in incentives in 2018 over 2017, even though it sold 14%
fewer new vehicles in 2018.'40

Perhaps more important, MB of Austin will likely actually do better on the 80%
sales effective bonus target once the geography of the new AOI for the South Austin
territory is carved out of its current Austin AQI, and thereby consistently earn that

incentive payout. A smaller geography from which the ‘expected’ denominator

137 Ex. P-19.
138 fd_ at "New Vehicle Sales” section.

132 See id. (0.75, the value of the New Vehicle Sales Section, is 14% of the 5.5% total earnable bonus
and despite scoring poorly in this section, MB of Austin was still paid the entire 5.56% and MB of Austin
missed the SE% target of 80%). The other two targets in the New Vehicle Sales section, of "AQI” and
‘DMA” refer to the percent of a dealer’s total sales that are purchased by consumers residing in the
dealer's AQI or the greater DMA. Those are super easy targets; if a dealer just sells 2 vehicles in a
calendar quarter, and both of those sales are to residents of it AOl and DMA, even though it needs to sell
100 to be sales effective, it would still meet those AOI and DMA low bar targets, as MB of Austin almost
always did.

142 Total of 2018 incentive payments, lines 45 and 63-71 on page of Ex. |-14 compared to total in 20117 of
lines 44 and 62-70 on page 2 of Ex. I-11.
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component is calculated means a smaller expected number, so even a reduction in the
dealer's actual sales will likely yield a higher sales effectiveness percent, thereby
making it easier for MB of Austin to receive that component of the incentive program
going forward. Mr. Farhat actually did that calculation and it proved true for MB of
Austin. ™

Based on MBUSA’s evidence, including the above, the ALJs did “not find MB
Austin’s argument regarding incentive payments to be persuasive.” PFD at 71. MB of
Austin presents no additional evidence in the record for the ALJs to come to any
different finding than that in Finding of Fact 170.

D. The ALJs Correctly Found Fault with Mr. Stockton’s Opinions?4?

MB of Austin complains in its Exception 40 that the ALJs provide no evidentiary
support for the finding that Mr. Stockton’s profit loss analysis did not account for
economic and population growth in Austin. Therefore, MB of Austin argues, that finding
and corresponding discussion on page 68 of the PFD should be withdrawn. This finding
is inherent to Mr. Stockton’s analysis and fully supported by the record. First, Mr.
Stockton did not hide the fact that his models were tied solely to 2017 and 2018 data.'*3
By pinning MB of Austin’s claimed loss of 20% to 30% to 2017 and 2018 inherently
does not account for the economic and population growth in Austin since 2018.
Additionally, although Mr. Stockton obscures his analysis and results in his own report,

Ms. Heinemann’s reconstruction of Mr. Stockion’s loss calculations are clearly limited to

141 See, e.g., Ex. I-85 at 55 (showing that MB of Austin's sales effectiveness varied from 659 to 71.6
between 2014 and 2017, but with smaller geophagy due to the establishment carved out for South Austin,
its sales effectiveness for the same time period would have ranged from 95.7% to 107.4%).

142 See Exceptions, {1 40-43.
43 Tr. 111919, 1009:21-23 (“Q You built your models around 2017 and 2018 information? A Yes.").
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2017 and 2018, therefore not accounting for any growth that has or will occur after
2018.144

Exception 41 challenges the finding that Mr. Stockton’s gravity model
exaggerates predicted impact on existing dealers when applied to real world examples.
MB of Austin complains this finding mischaracterizes Mr. Stockton’s testimony. MB of
Austin’s criticism fails to acknowledge this finding is based on the analysis of Mr. Farhat,
which the ALJs credit.’¥® MB of Austin’s complaints notwithstanding, the gravity model
underpins much of Mr. Stockton’s analysis,'# and even he admits that it does not
always work in the real world.'#” In support of its argument, MB of Austin asserts that
Mr. Stockton claimed that MB of Austin would only lose two-thirds of the sales loss
implied by the territory losses. As demonstrated by Mr. Farhat, and as credited by the
ALJs, this is still exaggerated when compared to the real world. For example, the first
establishment listed on page 26 of Exhibit I-67—MB of The Woodlands—shows that
Mr. Stockton’s gravity model predicted that MB Houston North would lose 29.3% of its
sales; the measured impact was only 12.5%."“® Mr. Farhat showed that Mr. Stockton's
model overstates impact by an average of 30% to 40%."° That the ALJs credited Mr.

Farhat's rigorous analysis over Mr. Stockton’s generalized claims does not support a

144 Tr. 11/22119, 1744:13-1745:22; Ex. I-70 at 47-48.

145 See PFD at 68 (“Additionally, Mr. Farhat demonstrated that Mr. Stockton's gravity model exaggerates .
) T 1172119, 1625-26; Ex. 1-67 at 26.

146 See, e.g., discussion beginning at Tr. 11/19/19, 976, during Mr. Stockton's direct examination. "Gravity
model” appears approximately 23 times in the questions and answers of Mr. Stockton’s testimony.

147 Tr. 11419419, 1019:2-5 {admitting MB of Austin does better in its fixed operations than would be implied
by gravity model).

148 Jof
19 Tr. 11/2119, 1625:2-1626:2; Ex. |-67 at 26.
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valid exception. Finding of Fact No. 185, and the related discussion, is supported by the
record, and Exception 41 should be rejected.

In Exception 42, MB of Austin tries to unsay what Mr. Stockton actually said. MB
of Austin takes exception to the finding that admitted his gravity model did not
accurately capture MB of Austin’s performance in fixed operations. MB of Austin seeks
to create uncertainty by citing the word “probably” used in a related follow-up question.
However, this does not change Mr. Stockton’s admission in cross-examination:

Q Mercedes-Benz of Austin is doing better in their fixed operations
than would be implied by their regression-based proximity advantage?

A- --They are.
Tr. 11/19/19, 1018:2-5. That is, contrary to MB of Austin’s statement in Exception 42

that “[t]he gravity model is a useful predictive model,” MB of Austin should not be able to
escape the clear admission of its own expert. Finding of Fact 186, and its corresponding
discussion, is supported by the record, and Exception 42 should be rejected.

In Exception 43, MB of Austin tries to bring Mr. Stockton along for the ride in its
attempted rehabilitation of the analysis and methodologies of Dr. Hatch.1%° Startlingly,
the only citation to anything related to Mr. Stockton in Exception 43 is page 241 of
Mr. Stockton’s report. No testimony is cited. The one Stockton-related page that is cited
in Exception 43 was only touched on in passing during Mr. Stockton’s testimony.
Notably, page 241 of Mr. Stockton’s report can only have so much importance given
that it is not cited or discussed in the 17-page narrative of Mr. Stockton’s report. That is,
nothing discussed in Exception 43 actually connects to the ALJs’ reasonable conclusion

to reject Mr. Stockion’s methodologies. Rather, as reflected in Findings of Fact 187 and

50 The real problems with Dr. Hatch’s methodologies is discussed in detail in prior sections.
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188, the ALJs reasonably rejected Mr. Stockton’s methodologies because he does not

explain or support his opinions, makes estimates not supported by calculations, and in

one example, focused on a statistically non-significant result that he doubled from 12.37

percent to 25 percent. As to Mr. Stockton, Exception 43 also should be rejected.

VIl. MB OF AUSTIN’S ATTACKS ON THE ALJs’ GENERAL FINDINGS OF
HEALTHY COMPETITION, CUSTOMER CONVENIENCE, AND PUBLIC

INTEREST ARE UNWARRANTED GIVEN THE LOST OPPORTUNITY IN THE
MARKET"!

MB of Austin essentially agrees with the ALJs’ general statements of how an
additional dealership will create a desirable competitive marketplace and be beneficial
to the consuming public—increased inter- and intrabrand competition, more competitive
pricing, enhanced customer convenience to shop for cars and have them serviced,
increased customer choice through increased inventory, more locations and the like,
and increased brand awareness through additional advertising and visibility by the new
dealership. See FOF 144, 146, 147, 150 and 153. MB of Austin argues, however, that
none of these benefits will occur because, again, of the purported lack of lost
opportunity sufficient for Swickard to be profitable (the “breakeven” argument again) will
cause destructive competition and will outweigh any of these consumer benefits.

There is more than enough lost sales opportunity in the Austin AOI and AOR,
based on what the ALJs correctly found was the only credible evidence, offered by Mr.
Farhat. See Section lll above. The only additional substantive issue MB of Austin raises
in its exceptions to the Findings of Fact above is that the Austin AOR is already a highly
competitive market in terms of vehicle pricing; any further competition will just harm it.

E.g., Exception { 20. While that may be true as to interbrand competition from BMW,

151 See Exceptions, T 20, 21, 22 and 24, among other attacks on general findings like these.
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Audi and Lexus, it definitely is not true with regard to intrabrand competition among
Mercedes-Benz dealers. Gross profit per unit of new vehicles sold is a prime indicator of
the level of price competition at the intrabrand level. As Ms. Heinemann’s detailed
analysis demonstrated, on its gross profit on the sale of new vehicles, or PNUR, MB of
Austin has always made more money, charging more for new vehicles than its peers in
the multiple composites of Mercedes-Benz dealers in Texas and of like-size in the
Southern Region on an average per unit basis. That higher PNUR shot up substantially
in 2018 in terms of overall gross profit on new vehicle sales when MB of Austin made a
much higher profit on the finance, insurance, and service contract products it sells with
its new car sales (F&l) than in the past. MB of Austin’s higher gross profit on its new
vehicles sales plainly indicates its pricing is not competitive, and has not been for years.
MB of Austin’s exceptions on this issue should also be rejected.

Vill. THE ALJs’ CONCLUSIONS OF LAW ARE AMPLY SUPPORTED BY THE
RECORD EVIDENCE'5?

In their Proposal for Decision, the ALJs made 223 separate evidentiary findings,
after thoroughly addressing the evidence and providing their analysis of the parties’
arguments in 78 pages of discussion and citations to the record. There simply is no
basis to reject any of the ALJs’ summary, ultimate factual findings on each statutory
factor, or any of the Conclusions of Law on each of those factors. MB of Austin’s
reliance on the Charter Medical case is misplaced.'® The Texas Supreme Court in that

case was only addressing the agency’s conclusory decision as a whole, not where, as

152 See Exceptions, {1 25, 47, 51, 54-60.

155 See Texas Health Facilities Comm’n v. Charter Medical-Dallas, 665 S.W.2d 446 (Tex. 1984}, cited in
Exceptions 35, 47 and 51.
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here, the ALJs made 223 separate fact findings, all amply supported by the record
evidence, that support their conclusions.

These Exceptions should be denied, as well as the Findings of Fact MB of Austin
has challenged.

IX. MBUSA AGREES ON THREE MINOR POINTS MB OF AUSTIN RAISES AND
REQUESTS CORRECTION OF ONE ADDITIONAL MINOR MISTAKE

The three points with which MBUSA agrees in part are with regard to Finding of
Fact 38 (Hoefl's testimony that MB of Austin only serviced 43% of the vehicles
serviced), Finding of Fact 122 (on who is not capturing lost service opportunity in the
Austin AOI), and a statement on page 62 of the Proposal for Decision (sales effective
performance of BMW of South Austin}.>*

Looking at Exhibit |-26, the December 2018 SOI report, what Mr. Hoefl intended
was exactly what the ALJs noted at page 53 of the Proposal for Decision. There were
7,921 Mercedes-Benz vehicles in the AOI out of the total UlOs in the AOI of 12,397, or
63.9%, that were actually serviced by a Mercedes-Benz dealer (the Serviced VINs). As
the ALJs properly noted, of those Serviced VINs, MB of Austin only serviced 43% of the
63.9% serviced, with the remaining 20.9% of that 63.9% having been serviced by other
Mercedes dealers. So, MB of Austin essentially serviced approximately two-thirds of the
Serviced VINs, or about 5,300 of the 7,921. The error in Finding of Fact 38, however, is
that the total number of Un-Serviced VINSs, which is the amount of opportunity, remained

4,615, which is higher than the 3,900 noted in Finding of Fact 38.1%°

% See Exceptions, { 9, bottom of page 19, and 1 13 and 34.
155 See Ex. |-26, top line, middle box.
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Finding of Fact 122, that “MB Austin” is not adequately capturing the lost service
opportunity in it AOI, should read “Mercedes-Benz dealers” instead of MB of Austin, as
the SOl reports reflect customer VINs registered in the Austin ACI that are serviced by
any Mercedes-Benz dealer.

The statement on page 62 of the Proposal for Decision {which actually is not in
Finding of Fact 164 about which Exception ] 34 takes issue), regarding BMW of South
Austin, is a simple misstatement. As the ALJs correctly stated in detail at page 29,

Mr. Farhat testified that the registration effectiveness of the BMW brand in South Austin,
not the sales effectiveness of the new BMW of South Austin, exceeded 100%.% The
statement on page 62 to the contrary should be revised.

The one misstatement MBUSA noticed in the Proposal for Decision is at page
37, where it states “[a]s of 2018, MBUSA's total inventories, including new cars and
parts inventory, was $30 million.” “MBUSA” should be “MB of Austin.” MBUSA requests
this simple typographical error be revised.

X. CONCLUSION

The thrust of the establishment provision of the Occupations Code is the “strong
public interest in a vigorously competitive marketplace.” Grubbs Nissan, PFD at 22
(ruling in favor of the establishment despite the findings of adequacy of sales or service
and little lost opportunity in the Grapevine market, noting that is only one factor of

seven). This is particularly true where, as here, there is overwhelming evidence of the

156 See PFD at 29 (“BMW's registration effectiveness in South Austin increased from 82 percent in 2017
to 102.1 percent by the end of 2018 and to 116.4 percent through May 2019. In the rest of the Austin
AOR (where the pre-existing BMW dealership is located), BMW's registration effectiveness rose from 80
percent in 2017 to 108 percent in 2018 and was still above national average at 102.2 percent through
May 2019.")
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long history of underperformance in sales and service in the Austin market for the
Mercedes-Benz brand, significant lost sales and service opportunity, and nowhere near
the level of financial harm MB of Austin would have to experience to weigh in its favor.
This is particularly true, given the undisputed testimony of the long-standing
demographic and economic growth in Austin, which, once the effects of COVID-19 are
behind us, will continue apace, and sooner than the new dealership could possibly
open.
For these reasons, and those in MBUSA’s post-hearing briefing, MB of Austin’s

exceptions should be overruled.

Respectfully submitted,

s/ Lioyd E. Ferguson

Lloyd E. Ferguson
State Bar No. 06918150

Barack Ferrazzano Kirschbaum &
Nagelberg LLP

7000 North MOPAC Expressway, Suite 200
Austin, Texas 78731

(512) 514-6906

(312) 984-3150 - Fax
buddy.ferguson@bfkn.com

Gwen J. Young

Application to Appear Granted
Steven M. Kelso

Application to Appear Granted
Greenberg Traurig, LLP
1144 15th Street, Suite 3300
Denver, Colorado 80202
(303) 572-6500

(303) 572-6540 Fax
youngg@dtlaw.com
kelsos@gtlaw.com

ATTORNEYS FOR MERCEDES-BENZ USA,
LLC
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CERTIFICATE OF SERVICE

| hereby certify that on this the 10th day of August, 2020, | will serve the above
and foregoing on all counsel of record via the Texas e-filing system.

Shawn Mercer

Admitted Pro Hac Vice

9104 Fall of Neuse Road, Suite 200, Raleigh, NC 27615
smercer@dealerlawyer.com

Jason Allen

Nicholas A. Bader

Admitted Pro Hac Vice

2822 Remington Green Circle, Tallahassee, FL 32308
jallen@dealerlawyer.com

nbader@dealerlawyer.com

Brit T. Brown

AKERMAN LLP

1300 Post Oak Boulevard, Suite 2500,Houston, TX 77056
brit.brown@akerman.com

Counsel for Applicant Swickard Austin, LLC

William R. Crocker
807 Brazos, Suite 1014, Austin, TX 78701
crockerlaw@earthlink.net

J. Bruce Bennett

Leon Komkov

CARDWELL, HART & BENNETT, L.L.P.

807 Brazos Street, Suite 1001, Austin, TX 78701
Ivk@cardwellhartbennett.com
bruce@cardwellhartbennett.com

Dudley D, McCalla

JACKSON WALKER LLP

100 Congress Ave, Ste 1100 Austin, Texas 78701
e-mail: dmccalla@jw.com

Counsel for Protestant Continental Imports, Inc.
d/bfa Mercedes-Benz of Austin

s/ Lloyd E. Ferguson
Lloyd E. Ferguson
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BENZ OF AUSTIN,

Protestant,
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SWICKARD AUSTIN, LLC d/b/a
MERCEDES BENZ OF SOUTH
AUSTIN,
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MERCEDES BENZ USA LLC,
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8/10/2020 4:27 PM
STATE OFFICE OF

SOAH DOCKET NO. 608-19-2065.LIC  APMINISTRATIVE HEARINGS
MVD DOCKET NO. 19-0005 LIC

Jessie Harbin, CLERK

BEFORE THE STATE OFFICE

OF

ADMINISTRATIVE HEARINGS

APPLICANT’S NOTICE OF JOINDER IN INTERVENOR MERCEDES-BENZ USA,

LLC’S REPLY TO PROTESTANT’S EXCEPTIONS TO THE PROPOSAL FOR

DECISION

Applicant, SWICKARD AUSTIN, LLC d/b/a MERCEDES BENZ OF SOUTH AUSTIN (the

“Applicant”), hereby joins in the Reply to Protestant’s Exceptions to the Proposal for Decision filed

by Intervenor MERCEDES BENZ USA, LLC. in support of the Applicant.

The Applicant greatly appreciates the thoughtful and well-reasoned ruling contained in the

Proposal for Decision. As explained in record evidence and prior briefing, the continued delay of the

Applicant’s license due to this litigation has resulted and will continue to result in harm to the

Applicant, the residents of Austin, and MBUSA. As to the Applicant, the unwarranted delay takes

the form of carrying millions of dollars of debt and being prevented from operating its new Mercedes-

Benz dealership. For this reason, the Applicant respectfully requests this matter be expediently

tendered to the Board so as to allow the Board to immediately commence its thoughtful work on this
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license application and so that the Applicant can begin the process of developing and opening the
new dealership to the benefit of all.
Dated this 10th day of August, 2020.

Respectfully submitted,

BASS SOX MERCER

By:_/s/ Nicholas A. Bader
Shawn D. Mercer
smercer@dealerlawyer.com
3104 Falls of Neuse Road
Suite 200

Raleigh, NC 27615

(919) 847-8632 Telephone

Jason T. Allen
jallen@dealerlawyer.com
Nicholas A. Bader
nbader@dealerlawyer.com
2822 Remington Green Circle
Tallahassee, FL 32308

(850) 878-6404 Telephone

Pro Hace Vice
-and-

AKERMAN LLP

Brit T. Brown
brit.brown(@akerman.com

1300 Post Oak Boulevard

Suite 2500

Houston, TX 77056

(713) 871-6715 Telephone
ATTORNEYS FOR APPLICANT

2
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of this foregoing document has been forwarded to all

counsel of record via e-mail on this 10th day of August, 2020 as follows:

William R. Crocker, Esq.
807 Brazos, Suite 1014
Austin, TX 78701
crockerlaw(@earthlink. net

J. Bruce Bennett, Esq.
Leon Komkov, Esq.

Cardwell, Hart & Bennett, L.L.P.

807 Brazos Street, Suite 1001
Austin, TX 78701
bruce@cardwellhartbennett.com
Ivk@cardwellhartbennett.com

Attorneys for Protestant

Lloyd E. Ferguson, Esq.

Barack Ferrazzano Kirschbaum & Nagelberg LLP
7000 North MOPAC Expressway, Ste 200
Austin, TX 78731

buddy.ferguson{@bfkn.com

Steven M. Kelso

Gwen J. Young

Greenberg Traurig, LLP

1200 17" Street, Suite 2400

Denver, CO 80202

kelsos@gtlaw.com
oungg@gtlaw.com

Attorneys for Intervenor

/s/ Nicholas A. Bader
Nicholas A. Bader

3
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fessicHaon GLERK State Office of Administrative Hearings

Kristofer Monson
Chief Administrative Law Judge

August 21, 2020

Daniel Avitia, Director VIA EFILE TEXAS
Motor Vehicle Division

Texas Department of Motor Vehicles

4000 Jackson Avenue

Austin, TX 78731

RE: Docket No. 608-19-2065.LIC; MVD Docket No. 19-0005.LIC; Continental
Imports, Inc. d/b/a Mercedes-Benz of Austin v. Swickard Austin, LLC d/b/a
Mercedes-Benz of South Austin, Applicant, Mercedes-Benz USA, LLC,
Intervenor.

Dear Mr. Avitia:

After the Proposal for Decision (PFD) was issued, Continental Imports, Inc. d/b/a
Mercedes-Benz of Austin (MB Austin} filed exceptions. Intervenor Mercedes-Benz USA, LLC,
(MBUSA) filed a reply to those exceptions. The applicant, Swickard Austin, LLC d/b/a Mercedes-
Benz of South Austin (Swickard), filed a pleading stating it was joining in MBUSA’s reply.
MB Austin excepts to most of the holdings in the PFD. MBUSA does not except to the PFD, but
recommends four revisions, which are detailed below.

I have reviewed the exceptions filed to the PFD in this case and the replies to the
exceptions. After review, [ recommend the following minor changes to two Findings of Fact, and
note corresponding misstatements or errors on pages 13, 37, 53, and 62 of the PFD, but otherwise
do not recommend any changes to the PFD, the Findings of Fact, or the Conclusions of Law. The
revisions to the findings are as follows:

38.  Of the 7,900 serviced vehicles, MB Austin enly serviced 43 67 percent, or

5,300 of those vehicles. leaving 3,900-un-serviced-vehicles-inthe Austin
AQJ—'

122. Mercedes-Benz dealers are MB-Austinis not adequately capturing the lost
service opportunity in its AOL

! There are corresponding misstatements on pages 13 and 53 of the PFD.
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SOAH Docket No. 608-19-2065.LIC
Exceptions Letter
Page 2 of 2

On page 37 of the PFD, at the top of the page, we wrote that “... MBUSA’s total
inventories, including new cars and parts inventory, was $30 million.” This was in error. We
should have referred to MB Austin in this sentence rather than to MBUSA.

Finally, MBUSA noted that, on page 62 of the PFD, we referred to the sales effectives of
the new BMW dealership in south Austin as being over 100 percent sales effective. We should
have stated that the BMW brand, not the new BMW dealership, was experiencing over 100 percent
sales effectiveness.

The remainder of MB Austin’s exceptions appear to be disagreements with the PFD’s
evaluation of the evidentiary record. I stand by our initial analysis of the record. MBUSA
adequately explained in its reply” to exceptions the reasons why we did not abate the proceedings
or reopen in the evidentiary record post-hearing because of the Covid-19 pandemic. We reviewed
the 1ssue and accepted MBUSA’s arguments, as stated in Order No. 15 and referenced in Finding
of Fact No. 10. Those reasons will not be restated here.

In sum, other than the changes recommended above, I do not recommend any other changes

to the PFD or the Findings and Conclusions included therein. The PFD is ready for consideration.

Sincerely,

bt bigams

Beth Bierman
Administrative Law Judge

BB/db
Enclosure

cc: All Parties of Record — VIA EFILE TEXAS

2 See MBUSA Reply to Exceptions, pp. 5-12.

P.O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15™ Street Austin, Texas 78701

Phone: 512-475-4993 | www goah.texas.gov
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CONTINENTAL IMPORTS, INC. d/b/a
MERCEDES-BENZ OF AUSTIN,
Protestant
V.
MVD DOCKET NO. 19-0005.LIC

MERCEDES BENZ OF SOUTH AUSTIN, SOAH DOCKET NO. 608-19-2065.LIC

Applicant,

MERCEDES-BENZ USA, LLC,

§
§
§
§
§
SWICKARD AUSTIN, LLC d/b/a §
§
§
§
§
Intervenor. §

PROTESTANT’S WRITTEN MATERIALS
Summary of Reasons to Remand this Case to SOAH

Continental Imports, Inc. d/b/a Mercedes-Benz of Austin (“Protestant”) asks the Board to
vacate the Proposal for Decision (“PFD”) and to remand this contested case to the State Office of
Administrative Hearings (“SOAH”) for further proceedings for two reasons.

First, the Administrative Law Judges (“ALJs”) misinterpreted and misapplied the law
applicable to a license application to add a new franchised dealership to a hypercompetitive market
where multiple existing franchised dealerships already represent the manufacturer’s brand. In such
an extremely competitive market, the Board’s decisions in Landmark Chevrolet v. General Motors,
Docket No. 02-0002 (Dec. 9, 2004) (final order) and Lee Trevino Ford v. Payton Wright Ford,
Proceeding 302 (March 7, 1984) (final order) require the applicant to provide reliable, factual
evidence showing the estimated new vehicle sales realistically available for capture from
competing brands but not being captured by the brand’s existing dealers, and the proposed
dealership’s estimated break-even point.! The ALJs violated the Board’s Landmark and Trevino

precedent by excusing Swickard and MB’s total failure to provide such evidence. Without it, the

! Excerpts from Landmark are behind Tab 1 of the Appendix to Protestant’s Exceptions to the PFD. Excerpts from
Trevino are behind Tab 2 of that Appendix. “Tr.” refers to the transcript of the SOAH evidentiary hearing. “Ex.” refers
to an exhibit admitted at the SOAH hearing “FF” refers to a fact finding made by the ALJs and set forth in the PFD.
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Board cannot rationally assess, weigh, and make legally-sustainable findings on the good cause
issues of §§ 2301.652(a)(1), (3), (4), (5), and (7) of the Texas Occ. Code (“the Code”).

Second, the COVID-19 pandemic has made the economic, financial, and market data on
which the PFD is based outdated and unreliable, requiring the taking and consideration of new
evidence on five of the seven statutory good cause issues. The SOAH evidentiary hearing ended
in November 2019. (PFD at p. 2). Before the ALJs issued the PFD on July 2, 2020, the COVID
pandemic erupted, causing widely-reported disruptions in the auto industry. Protestant asked the
ALIJs to reopen the record to take evidence of the pandemic’s impact on current and foreseeable
economic, financial, and market conditions. (/d. at 3). The ALJs erred in refusing to do so.

The Board lacks reliable evidence to assess and weigh five good cause issues

This case concerns the Austin luxury market (“the Austin market”), which the ALJs found
is already “extremely competitive” (PFD at p. 90), and which Mercedes-Benz USA (“MB”) admits
is “hypercompetitive.” (Id. at p. 59). MB has two existing dealerships in the Austin market as does
each of its top competitors, BMW, Audi, and Lexus. (Tr. 565:8-19, 1296:10-17). None of MB’s
competitors has three dealerships in the Austin market. MB wants a third Austin dealer and
recruited Swickard to build a facility in South Austin. (Tr. 83:9-10, 84:18-20). The Code places on
Swickard the burden to prove good cause exists to establish its proposed dealership. The ALIJs
recommend granting Swickard’s application despite its total failure to offer any evidence showing
(1) the estimated number of new vehicles the proposed dealership must sell in the
hypercompetitive Austin market to exceed break-even and be profitable (Tr. 119:17-23), and (2)
that the estimated untapped or lost opportunity realistically available for capture by the MB brand
in this hypercompetitive market is large enough for the proposed dealership to operate profitably

without unduly taking sales and service business from MB’s existing dealers, primarily Protestant.
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In the absence of reliable, factual evidence concerning these two critical facts, neither the
ALJs nor the Board can rationally analyze, weigh, and make proper basic findings and legal
conclusions on five good cause issues, namely, whether MB is being adequately represented in the
Austin market by its existing dealers, the degree of harm Protestant will suffer if the proposed
dealership is licensed, the proposed dealership’s financial expectations, i.e., whether it will be
profitable or unprofitable, and whether licensing the proposed dealership will promote healthy
competition and be in the public interest. Code §§ 2301.652(a)(1), (3), (4), (5), and (7).

The Board may take any action conducive to the issuance of a final order, which includes
remanding the case to SOAH for additional analysis of issues and for the taking of additional
evidence. Code § 2301.709(c). The Board should vacate the PFD and remand the case to SOAH
so proper findings can be made on the five good cause issues, and the Board can then assess and
weigh those issues to decide if good cause exists to establish the proposed dealership.

The ALJs’ misinterpreted and misapplied applicable law and precedent

The Legislature directs the Board to consider seven specific issues in deciding whether
good cause exists and to make a finding on each such issue. Tex. Occ. Code §§ 2301.652(a),
2301.711(b)(1) (“Code™). In making the ultimate decision on whether good cause exists, the Board
has discretion to give greater significance and weight to some statutory issues than it does to others.

In add-point cases in which the relevant market is already extremely competitive and where
the manufacturer already has dealership representation, the Board gives greater significance and
weight to the statutory issues of adequacy of representation, harm to the protesting dealer, and to
the public interest. See, e.g., Landmark and Trevino. Those three issues are of greater importance

in such add-point cases because allowing a manufacturer to oversaturate an already
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hypercompetitive market with too many dealers greatly increases the risk of destructive
competition, which harms both the public and the manufacturer’s existing dealers in that market.
The Legislature gives the Board power to regulate and control the entry of a new franchised
dealer into the market of existing dealers of the same brand to protect those dealers and the public
from the destructive competition that will ensue if a new, but unneeded, dealership is added to a
market already well-served by the brand’s existing dealers. Franchised dealers are the
manufacturer’s customers. A manufacturer has an incentive to establish a new dealership,
regardless of whether the market needs it, because doing so creates a new customer obligated to
buy inventory from the manufacturer. (Tr. 36:13-37:2). Letting a manufacturer put a new
dealership in a highly competitive market where its existing dealers already capture most of the
sales and service business available for the brand is harmful to the existing dealers. It allows a
new, unneeded dealer to live off the fruits and profits of the existing dealers’ efforts. The Board
has a statutory duty to protect existing dealers from a new intra-brand competitor unless the
evidence reliably shows that the market can support both the new and existing dealers profitably.
Furthermore, motor vehicles distribution and sales “vitally” affect the public interest and
welfare of Texas citizens. Code § 2301.001. The public suffers from destructive intra-brand
competition by establishing an unneeded dealership in an already extremely competitive market.
Destructive competition ensues because too many dealers of the same brand in the same market
chase too few sales. The overzealous competition resulting from the oversaturation of dealers in a
market precludes the dealers from being able to provide a full range of customer services. The
Code authorizes the Board to protect the public from unprofitable, financially unsound dealerships.
A determination whether the proposed new dealership will be in the public interest requires

the Board to have reliable proof of likely profitability—not mere aspirational speculation. In

A
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Landmark and Trevino, the Board established the standards for analyzing and weighing the good

cause issues in add-point cases, when, as here, the manufacturer already has multi-dealer

representation in an extremely competitive market. Those standards are:

dealer network is adequately representing the brand, whether the proposed dealership will harm

the protesting dealer or dealers, and whether licensing the proposed dealership will further healthy

Unprofitable dealerships are not in the public interest. (Landmark, PFD at p. 35;
Trevino, PFD at pp. 29, 33).

The added convenience of a proposed dealership to the public is outweighed if the
consequences of adding the dealership are likely to be more detrimental than beneficial.
Trevino, PFD at p. 28).

An existing dealer’s loss of sales and service business to a proposed dealership is
harmful when the lost opportunity, realistically available for capture in the market, is
not large enough to support both the proposed and existing dealerships. A lack of lost
opportunity realistically available for capture prevents the existing dealer from
recouping sales and profits lost to the new dealer by capturing available, but untapped
opportunity in the market. (Landmark, PFD at p. 35; Trevino, PFD at p. 34).

Destructive competition occurs if the applicant and manufacturer fail to prove that the
sales and service opportunity that is realistically available for capture in a market by
the brand is large enough to profitably support the proposed new dealer and the brand’s
existing dealers. (Landmark, PFD at p. 32; Trevino, PFD at pp. 22-23. 29. 34)

A dealership is profitable when it exceeds its “breakeven point.” Breakeven is the
estimated new vehicle sales the dealership must make to reach zero operating profit.
Operating profit is total sales less total cost of sales and total expenses. (Ex. P-66).

If the sales opportunity realistically available for capture in the market by the brand,
but not being captured by the brand’s existing dealers, falls below the proposed
dealership’s estimated break-even point, then licensing the proposed dealership will
cause destructive competition, harm to existing dealers, and will not be in the public
interest. Insufficient opportunity to support the brand’s proposed and existing dealers
profitably also shows adequacy of representation of the brand by the existing dealers.
(Landmark, PFD at pp. 30-31, 32, 35).

The Board’s Landmark and Trevino decisions show that whether the brand’s existing

competition and be in the public interest hinge on the answers to three questions:
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1. How many new vehicles must the proposed dealership sell to exceed its breakeven
point and become profitable?

2. How many new vehicle sales realistically are available for capture for the brand in the
market area, but are not being captured by the brand’s existing dealers?

3. Does the number of new vehicle sales realistically available for capture by the brand,
but not being captured by the brand’s existing dealers, exceed the number of new
vehicles the proposed dealership must sell to be profitable?

Because the ALJs’ misinterpreted and misapplied the decisions in Trevino and Landmark,
the ALJs excused Swickard and MB’s complete failure to provide the credible, factual evidence
needed to answer these questions and to provide the basis for a proper analysis of several good
cause issues, especially in the context of this hypercompetitive Austin market.

Trying to show the proposed dealership will be profitable, the ALJs relied on Mr.
Swickard’s generalized puffery about MB dealerships he bought in the Seattle, Washington, and
Portland, Oregon markets. (PFD at p. 78). Mr. Swickard said he “can’t imagine running a
Mercedes-Benz franchise in Austin . . . and not being extraordinarily profitable,” although it is
said he is “not just primarily motivated by profitability.” (Tr. 96:8-12). Based on living in Austin
previously, Mr. Swickard said the city is “hungry” for luxury vehicles, and he expects to own a
profitable South Austin dealership “similar to the other Mercedes franchises that I own.” (Tr.
96:16-25). Yet, Swickard produced no evidence of the revenues, expenses, and profits of his other
“similar” dealerships or of the estimated revenues, expenses, and profits (or losses) of the proposed
dealership — although such evidence was readily accessible to Swickard. Without evidence of the
proposed dealership’s breakeven point, the Board cannot rationally assess the consequences of
adding the dealership to the already hypercompetitive Austin market.

The ALIJs finding that “sufficient opportunity exists in the market” (PFD at p. 94 [FF 190])

is based on opportunity “hypothetically” or “theoretically” available for capture in the market by
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the MB brand instead of opportunity “realistically available” for capture, as required by
Landmark. The ALJs wrongly accepted MB’s market expert’s “hypothetical” lost sales
opportunity—measured by the concepts of “gross loss” and “insell”—instead of lost sales
opportunity realistically available for capture. (PFD at p. 92 [FF 161]). The expert did not exclude
from the lost opportunity calculation the amounts of “gross loss” and “insell” he admitted would
remain in the market even if the proposed dealership were established and the MB brand exceed
100% registration effectiveness. (Tr. 570:22-571:19, 578:24-579:5, 604:2-3, 1163:18-22, 1205:20-
1206:5, 1602:10-11; Exs. [-65@096, 1-66@033; P-1@241). The resulting lost opportunity
calculation of 755 units not only is inflated, but /ess than the new vehicle sales projected by
Swickard (775 units) and MB (916 units). (Tr. 1207:22-1209:1; Exs. [-42, [-65@098, A-2).

Because of their misinterpretation of Board decisions and applicable law, Swickard offered
no evidence and the ALJs made no findings concerning:

e The estimated operating costs and expenses from which the proposed dealership’s
breakeven point could be determined.

e The estimated new vehicles the proposed dealership must sell to breakeven.

e The new vehicle sales and service business that are realistically available for
capture for the MB brand in this hypercompetitive market, but not being captured
by the existing MB dealers.

Because no such evidence was offered and no such findings made, the fact findings and
conclusions of law the ALJs did make in their PFD on five of the good cause issues are arbitrary,
capricious, and unsupported by substantial evidence. Fact findings and legal conclusions produced
by the ALJs’ their legal misunderstandings and violations of prior decisions do not bind the Board.
The Legislature allows the Board to vacate a PFD or to reject fact findings and legal conclusions

when the ALJs misinterpret or misapply applicable law and prior decisions. Tex. Gov’t Code §

2001.058(e)(1). The ALIJs’ misinterpretation and misapplication of applicable law and of
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Landmark and Trevino invalidate their analysis of the good cause issues in §§ 2301.652(a)(1), (3),
(4), (5), and (7), the findings and conclusions they made concerning those issues, and the ultimate
finding of good cause. Adopting the PFD would nullify the protections the Legislature gives the
public and existing dealers from the harmful consequences of destructive competition caused by
adding an unneeded dealership to an already hypercompetitive market.

The Impact of the COVID-19 Pandemic Requires Updated Data

Whether good cause exists to establish the proposed dealership includes consideration of
“current and reasonably foreseeable projections of economic conditions, financial expectations,
and the market for new motor vehicles in the relevant market area.” Code § 2301.652(a)(7). Such
data also impacts the good cause issue of adequacy of representation, harm to the protesting dealer,
a competitive marketplace, and the public interest. Code §§ 2301.652(a)(1), (3), (4), and (5).

The expert opinions on which most of the ALJs’ good cause findings and conclusions rest
are based largely on 2018 and 2019 economic, financial, and market conditions. The COVID-19
pandemic has created a dramatic, abnormal, and unforeseen shift in the societal and economic
foundations of this nation and this state. The financial, economic, and market reports issued since
March 2020, which Protestant sought to put in evidence, show the expert opinions expressed on
the good cause issues are based on outdated data from a vastly different economic era. See
Affidavits attached to Protestant’s Motion to Take Official Notice of COVID-19 Pandemic and to
Abate this Case, filed April 13, 2020, and Protestant’s Motion to Reopen the Record, or
Alternatively, to Reconsider Motion to Abate, filed May 29, 2020. The pandemic has created a
radically different reality than existed then, with potentially decisive impacts on five of the good
cause issues, namely, Code §§ 2301.652(a)(1), (3), (4), (5), and (7). Updated expert opinions based

on an analysis of post-COVID vehicle sales and on other market, financial, and economic data are
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necessary to enable trustworthy findings and conclusions to be made regarding the consequences
of establishing the proposed dealership. The ALJs took “official notice” of the general existence
of the COVID-19 pandemic, but they unreasonably refused to consider its economic consequences
and to reopen the record to take the necessary evidence concerning those consequences. (PFD at
pp- 3, 80). The Board should remand this case to SOAH so that such evidence may be taken,
properly analyzed, and new findings made.
Conclusion

The Board should vacate the PFD and remand the case to SOAH for further proceedings
consistent with applicable law and the Board’s prior decisions. A proposed interim order of
remand is attached. Alternatively, the Board should deny Swickard’s application.

Respectfully submitted,

Wm. R. Crocker CARDWELL, HART & BENNETT, L.L.P.
State Bar No. 0591000 Leon V. Komkov
807 Brazos, Suite 1014 (78701) State Bar No. 11670500
P. O. Box 1418 J. Bruce Bennett
Austin, Texas 78767 State Bar No. 02145500
Telephone: 512-478-5611 807 Brazos, Suite 1001
Facsimile: 512-474-2540 Austin, Texas 78701
E-mail: crockerlaw(@earthlink.net Telephone: 512-322-0011
Facsimile: 512-322-0808
Dudley D. McCalla E-mail: Ivk@cardwellhartbennett.com
State Bar No. 1335400 E-mail: jbb.chblaw(@me.com
2804 Scenic Dr.
Austin, Texas 78703 By: /s/ Leon V. Komkov

Leon V. Komkov
ATTORNEYS FOR PROTESTANT
CERTIFICATE OF SERVICE

I certify that a true copy of the foregoing document has been delivered by via e-mail on
March 2, 2021, to all counsel of record in this proceeding.

/s/ J. Bruce Bennett
J. Bruce Bennett

Q
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CONTINENTAL IMPORTS, INC. d/b/a
MERCEDES-BENZ OF AUSTIN,

Protestant

V.
MVD DOCKET NO. 19-0005.LIC

§
§
§
§
§
§
§
SWICKARD AUSTIN, LLC d/b/a §
MERCEDES BENZ OF SOUTH AUSTIN, § SOAH DOCKET NO. 608-19-2065.LIC
§
Applicant, §
§
MERCEDES-BENZ USA, LLC, §
§
Intervenor. §
INTERIM ORDER VACATING PROPOSAL FOR DECISION
AND REMANDING THE CASE TO THE STATE OFFICE OF ADMINISTRATIVE
HEARINGS FOR FURTHER PROCEEDINGS
On April 1, 2021, the above-referenced matter came before the Board of the Texas
Department of Motor Vehicles in the form of a Proposal for Decision from the State Office of
Administrative Hearings. The Board, having considered the evidence, arguments, findings of fact,
and conclusions of law presented in the Proposal for Decision as well as the arguments and written
materials submitted to the Board by the parties to this contested case proceeding, renders this
Interim Order:
Pursuant to § 2001.058(e)(1) of the Texas Government Code and § 2301.709(c) of the
Texas Occupations Code, it is ORDERED that the Proposal for Decision is VACATED and the
case is REMANDED to the State Office of Administrative Hearings for further proceedings to
consider the following matters and to receive admissible evidence the parties may offer concerning
those matters:

1. The impact of the COVID-19 pandemic on:

o Whether the Mercedes-Benz line-make is being adequately represented as
to sales and service in the Austin Area of Responsibility (“AOR”) by its
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existing dealer network;

e Whether licensing the proposed Mercedes-Benz of South Austin dealership
(“the proposed dealership”) will promote healthy competition in the Austin
AOR;

e Whether licensing the proposed dealership will harm Mercedes-Benz of
Austin;

e Whether licensing the proposed dealership will be in the public interest; and

e The current and reasonably foreseeable projections of economic conditions,
financial expectations, and the market for new motor vehicles in the Austin
AOR.

2. The estimated number of new motor vehicles the proposed dealership must sell to
exceed its breakeven point and become profitable.

3. The estimated number of new motor vehicle sales which are realistically available
for capture in the Austin AOR by the Mercedes-Benz line-make from competing line-makes, but
which are not being captured by its existing dealer network.

4. Whether the estimated number of new motor vehicle sales which are realistically
available for capture in the Austin AOR by the Mercedes-Benz line-make from competing line-
makes, but which are not being captured by the existing Mercedes-Benz dealer network, is greater
or lesser than the estimated number of new motor vehicles the proposed dealership must sell to
exceed its breakeven point and become profitable.

5. The estimated dollar amount of service opportunity that is realistically available for
capture in the Austin AOR by the existing Mercedes-Benz dealerships, but which is not being
captured by them.

A remand is necessary and conducive to the issuance of a final order in this contested case
because the Board is concerned that the COVID-19 pandemic, which began in March 2020, has

rendered stale and unreliable the pre-pandemic economic, financial, and market data on which the
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Proposal for Decision and many of its findings and conclusions are based.

Vacating the Proposal for Decision is necessary, and also conducive to the issuance of a
final order in this contested case, because the Administrative Law Judges (“ALJs”) misinterpreted
and misapplied applicable law and the Board’s prior administrative decisions interpreting and
applying applicable law, principally those in Landmark Chevrolet v. General Motors Corp.,
Docket No. 02-0002 (Dec. 9, 2004) (final order) and Lee Trevino Ford v. Payton Wright Ford,
Proceeding 302 (March 7, 1984) (final order). The ALJs’ misinterpretation and misapplication of
applicable law render erroneous their analysis of the “good cause” factors of § 2301.652(a)(1), (3),
(4), (5), and (7) of the Texas Occupations Code and the findings and conclusions they made
regarding those factors. The absence of proper findings on these statutory good cause factors
prevents the Board from analyzing and weighing them in determining whether good cause exists
to establish the proposed dealership in the Austin AOR, which the ALJs found to be already
extremely competitive and the parties agree is hypercompetitive.

In Trevino, the Board recognized that unprofitable dealerships are not in the public interest.
(Trevino, PFD at p. 29). The ALIJs misinterpreted Trevino by stating that the Board’s discussion
of dealership profitability applied solely to the profitability of existing dealerships rather than to
the profitability of a proposed dealership, and that proof of a proposed dealership’s estimated
revenues and expenses is not required. (Proposal for Decision at p. 74). The Board’s decisions in
Trevino and Landmark were concerned with the profitability of the proposed dealership as well as
the protesting dealership. (7revino, PFD at pp. 29, 33; Landmark, PFD at p. 35). The decision in
Landmark shows the importance of determining the proposed dealership’s breakeven point in a
market that already is extremely competitive. (Landmark, PFD at pp. 35, 71 [Finding of Fact No.

278]). A breakeven point cannot be determined without reliable estimates of the proposed
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dealership’s operating revenues and expenses. Because the ALJs misinterpreted those decisions,
the ALJs misapplied them to excuse Applicant’s failure to provide evidence of its proposed
dealership’s estimated operating costs and revenues from which the proposed dealership’s
breakeven point could be determined. In the absence of such evidence, the Board is unable to
determine how many new vehicles the proposed dealership must sell to exceed its breakeven point
and become profitable.

In Landmark, the Board also held that the standard for measuring the untapped sales
potential or “lost opportunity” of a line-make in the relevant market is the amount of opportunity
realistically available for capture from competing line-makes in the market, but that is not being
captured by the line-make’s existing dealer network. The ALIJs misinterpreted and misapplied
applicable law, as interpreted and applied by the Board in Landmark, by measuring the lost
opportunity that is theoretically or hypothetically available for capture rather than that the lost
opportunity which is realistically available for capture. (Proposal for Decision at p. 66; Finding
of Fact No. 161). The lost sales opportunity calculation presented by Intervenor and accepted by
the ALJs consisted of total “gross registration loss” in the Austin AOR and total “in-sell” in Austin
AOR.! (Proposal for Decision at p. 28; Tr. 1198:4-7, 1206:3-1). It is undisputed that “gross
registration loss” and “in-sell” would remain in the Austin AOR if the proposed dealership were
established and the Mercedes-Benz line-make’s penetration rate exceeded 100% of its expected
share of the luxury vehicle registrations in the Austin AOR. (Exs. [-65 @096, I-66 @033, P-1 @

241; Tr. 570:22-571:6, 578:24-579:5, 1160:22-1161:7, 1199:1-20, 1205:20-1206:5, 1602:10-11).

! Intervenor calculated gross registration loss by comparing the actual Mercedes-Benz registrations in each
ZIP code within the Austin AOR in 2018 to the expected Mercedes-Benz registrations in that ZIP code at
the national benchmark if the Mercedes-Benz brand were achieving 100 percent registration effectiveness
in that ZIP code, then adding up the individual deficiencies. Intervenor calculated “in-sell” by counting the
new motor vehicles sold into the Austin AOR in 2018 by Mercedes-Benz dealers located outside the Austin

AOR. (Proposal for Decision at p. 28).
4
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It is further undisputed that neither Intervenor nor the ALJs made a downward adjustment to the
lost sales opportunity calculation to account for the “gross registration loss” and “in-sell” that
would remain in the Austin AOR if the proposed dealershp were established and the Mercedes-
Benz line-make’s penetration rate exceeded 100% of its expected share of the luxury vehicle
registrations in the Austin AOR. (Tr. 1163:18-22). As pointed out in Landmark, such opportunity
is not realistically available for capture. (Landmark, PFD at pp. 25, 26, 27, 61). Because of the
ALJs’ misinterpretation and misapplication of Landmark, the Board is unable to make a proper
estimate of the amount of sales opportunity in the Austin AOR that is realistically available for
capture by the Mercedes-Benz line-make, but which is not being captured by Mercedes-Benz’s
existing dealer network.

The ALJs also applied the improper “hypothetical” or “theoretical” lost opportunity
standard to measure lost service opportunity in the Austin AOR. (Proposal for Decision at p. 13;
Finding of Fact Nos. 37, 38; Ex. [-26). The Board also is concerned over the ALJs’ unexplained
decision to rely on the Service Opportunity Index Report of December 2018 for Protestant’s Area
of Influence (Ex. I-26) to estimate lost service opportunity and to disregard the more recent Service
Opportunity Index Reports for 2019. (Exs. [-25, P-26, P-27, P-28, P-29, P-61, P-62). Because the
ALJs misinterpreted and misapplied Landmark, the Board is unable to make a proper estimate of
the dollar amount of service opportunity in the Austin AOR that is realistically available for
capture by the existing Mercedes-Benz dealers but which is not being captured by them.

Vacating the Proposal for Decision is further necessary and conducive to the issuance of a
final order in this contested case because the ALJs misinterpreted and misapplied § 2301.652(a)(1)
of the Texas Occupations Code concerning whether the Mercedes-Benz line-make is being

adequately represented as to sales and service. It is undisputed that Mercedes-Benz of Austin
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satisfies all of Mercedes-Benz USA, LLC’s dealership brand standards. (Proposal for Decision at
p- 55). However, the ALJs determined that Mercedes-Benz of Austin was providing inadequate
representation because its dealership facility is not as attractive or as well located as those of other
luxury dealerships in the Austin AOR. (Proposal for Decision at pp. 54-55; Finding of Fact Nos.
34, 127). The statutory standard is whether the manufacturer or distributor is being adequately
represented as to sales and service. It is not whether the dealership of the protesting dealer is less
attractive or less well situated than those of competing dealerships.

For the foregoing reasons, the Proposal for Decision is vacated and this case is remanded
to the State Office of Administrative Hearings so that the parties may offer additional, admissible
evidence on the matters referenced above and for the preparation of a new proposal for decision,
supported by recommended findings of fact and conclusions of law, based on a proper
interpretation and application of applicable law and the Board’s decisions interpreting and
applying applicable law.

Date:

Guillermo “Memo” Trevifio, Chair
Board of the Texas Department of Motor Vehicles
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SOAH DKT. NO. 608-19-2065.LIC
MVD DKT. NO. 19-0005 LIC

CONTINENTAL IMPORTS, INC. D/B/A
MERCEDES-BENZ OF AUSTIN,

PROTESTANT,

VS.

SWICKARD AUSTIN, LLC D/B/A
MERCEDES-BENZ OF SOUTH AUSTIN,

APPLICANT,

MERCEDES-BENZ USA, LLC,

INTERVENOR.

STATE OFFICE

OF

8
§
8
§
8
§
8
§
8
§
8
8 ADMINISTRATIVE HEARINGS
8

§

8

APPLICANT WRITTEN MATERIALS

Applicant Swickard-Austin, LLC d/b/a/ Mercedes-Benz of South Austin hereby submits

from the original source.

Respectfully submitted,

By: /s/ Nicholas A. Bader

BASS SOX MERCER

Shawn D. Mercer (pro hac vice)
smercer@dealerlawyer.com
4208 Six Forks Road, Suite 1000
Raleigh, NC 27615

(919) 847-8632 Telephone

Jason T. Allen (pro hac vice)
jallen@dealerlawyer.com
Nicholas A. Bader (pro hac vice)
nbader@dealerlawyer.com

2822 Remington Green Circle
Tallahassee, FL 32308

(850) 878-6404 Telephone

ATTORNEYS FOR APPLICANT

written materials in accordance with 43 Texas Admin. Code, Rule §215.60 (2021). Footnotes are

AKERMAN LLP

Brit T. Brown
brit.brown@akerman.com

1300 Post Oak Boulevard, Suite 2500
Houston, TX 77056

(713) 871-6715 Telephone

APPLICANT’S WRITTEN MATERI
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Proposal for Decision at 21-23

Mr. Swickard was nominated by other MB dealers to represent them on the MBUSA
National Dealer Board in 2017 and has been elected by his national dealer peers to be the Chair of
the Board. 13°

Mr. Swickard’s MB Wilsonville facility is, in MBUSA’s view, above and beyond brand
requirements in terms of high-end amenities, fixtures, and finishes.}* MBUSA’s witness Mr.
Andersen, a facilities project manager for MBUSA, testified that such a facility in South Austin
would improve the brand image of MB in the Austin AOR.*? Mr. Swickard’s Wilsonville
dealership turned the Portland metro market around from underperforming to number one in terms
of registration effectiveness, exceeding sales performance expectations, and ranking 28th of 384
dealers on key metrics measured by MBUSA in its Dealer Performance Ranking.*3

Mr. Swickard testified that his MB dealerships focus on attracting entry-level customers in
order to grow business and gain new customers.'** He took efforts to make MB vehicles more
affordable by selling . . . loaner vehicles and other nearly-new vehicles that can be sold for less
than brand-new vehicles.'® He testified that his goal is to take the pretension and judgment out
of luxury car buying and to make it comfortable and achievable for everyone.*8

He stated that he intends to be personally involved in the dealership and to spend as much
time as he can in Austin.*® Mr. Swickard intends for the South Austin facility to be as well-

designed as the competing BMW dealership located nearby. %2

139 Tr. at 104-05, 286-88.

141 Tr. at 679-80.

142 Ty, at 679-80.

143 Ty, at 61, 102-03, 284, 286-89; Exs. 1-33, 1-40.
144 Tr. at 59.

145 Tr. at 59-60.

148 Tr. at 69.

150 Ty, at 78.

152 Tr, at 92.

APPLICANT’S WRITTEN MATERI
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Exhibit I-71 — 013, 023, 029

APPLICANT’S WRITTEN MATERI
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CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of March, 2021, I will serve the above and foregoing
on all counsel of record via eFileTex.gov or email.

William R. Crocker, Esq.
807 Brazos, Suite 1014
Austin, TX 78701
crockerlaw@earthlink.net

J. Bruce Bennett, Esq.
Leon Komkov, Esq.

Cardwell, Hart & Bennett, L.L.P.

807 Brazos Street, Suite 1001
Austin, TX 78701
bruce@cardwellhartbennett.com
Ivk@cardwellhartbennett.com

Attorneys for Protestant

Lloyd E. Ferguson, Esq.

Barack Ferrazzano Kirschbaum & Nagelberg LLP
208 Hewitt Drive, Suite 103-305

Waco, Texas 76712

buddy.ferguson@bfkn.com

Steven M. Kelso

Gwen J. Young

Greenberg Traurig, LLP
1200 17th Street, Suite 2400
Denver, CO 80202
kelsos@gtlaw.com
youngg@gtlaw.com

Attorneys for Intervenor

/s/ Nicholas A. Bader
Nicholas A. Bader

APPLICANT’S WRITTEN MATERI
Back to AGENDA



Board Meeting eBook April 1, 2021 388

SOAH DKT. NO. 608-19-2065.LIC
MVD DKT. NO. 19-0005 LIC

CONTINENTAL IMPORTS, INC. D/B/A STATE OFFICE

MERCEDES-BENZ OF AUSTIN,
PROTESTANT,

VS. OF

MERCEDES-BENZ OF SOUTH AUSTIN,

APPLICANT,
ADMINISTRATIVE HEARINGS

§

8

§

8

§

8

§
SWICKARD AUSTIN, LLC D/B/A 8
§

8

§

8
MERCEDES-BENZ USA, LLC, 8
8

INTERVENOR. 8

INTERVENOR MERCEDES-BENZ USA, LLC’S WRITTEN MATERIALS

These materials reproduce excerpts from the SOAH administrative record. Footnotes are the

footnotes in the original source; added record citations are contained in brackets and italicized.

/s/ Lloyd E. Ferguson Gwen J. Young (pro hac vice)

Lloyd E. Ferguson, State Bar No. 06918150 Steven M. Kelso (pro hac vice)

Barack Ferrazzano Kirschbaum & Nagelberg LLP  Greenberg Traurig, LLP

208 Hewitt Drive, Suite 103-305 1144 15th Street, Suite 3300

Waco, Texas 76712 Denver, Colorado 80202

(512) 695-5649; (312) 984-3150 - Fax (303) 572-6500; (303) 572-6540 Fax
buddy.ferguson@bfkn.com youngg@gtlaw.com; kelsos@gtlaw.com
Attorney for Intervenor Attorneys for Intervenor

Certificate of Service: | certify on 3/11/21, | will cause service of these materials on all parties.

/sl Lloyd E. Ferguson

l. PED at 69, 94 (FOF 189) (rejecting MB of Austin’s experts’ analyses)

“The ALJs are also not persuaded by Mr. Stockton’s and Dr. Hatch’s projections and
analyses. Mr. Stockton’s projections are based on non-statistically significant results that are

doubled, though he says he merely rounded up.**° Neither Mr. Stockton nor Dr. Hatch used

40 Tr. 1039-42; Ex. P-1 at 244,

MBUSA’S WRITTEN MATERIALS
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methodologies that have been accepted by the automotive industry or the Board, and their chosen
methodologies are not improvements upon the accepted methodologies used by Ms. Heinemann
and Mr. Farhat. Rather, the methodologies employed by Mr. Stockton and Dr. Hatch do not hold
up when tested in real-world examples of new dealership establishments.”

I1. MBUSA'’s Reply to Exceptions at 3-4 (discussing Protestant’s Misuse of Board

Decisions in Landmark Chevrolet and Lee Trevino)

“The applicant and intervenor have the burden of proving good cause to establish the new
dealership. Tex. Occ. Code §2301.652(a). While the Board must consider all the statutory
factors, ‘the statute does not place any emphasis on one factor over another’; the *‘question of
how best to resolve the issue, including the weight to be given to each statutory factor, is a matter
committed to the [Board]’s discretion,” as is “whether in light of these factors there is “good
cause” for licensing a new dealership.” Grubbs Nissan Mid-Cities, LTD v. Nissan N. Am., Inc.,
2007 Tex. App. LEXIS 4154, *13 and *20 (Tex. App.-Austin May 23, 2007, pet. denied)
(“Grubbs Nissan”) (affirming Director of the MVD of the TDOT’s decision dismissing existing
dealer’s protest against establishment of new dealership in Grapevine, despite absence of any
then current lost opportunity in the market).[! As the Third Court of Appeals stated in Grubbs
Nissan (decided, by the way, years after the Landmark Proposal for Decision), decisions are
made regarding ‘specific proposals at specific geographic points in specific markets at specific
times.” Grubbs Nissan, 2007 WL 1518115 at *6.”

“In contrast, MB of Austin misuses old cases to try to create standards that do not
actually exist. Just as the facts and circumstances in Grubbs Nissan were vastly different from

those in Landmark, discussed in Austin Chevrolet,? and on which MB of Austin almost

2 As examples, the Third Court of Appeals in Grubbs Nissan noted that (1) potential for future
growth in the Grapevine market was more than sufficient to sustain a new Nissan dealership,
with both experts agreeing the future of Tarrant County was “optimistic,” . . . ; (2) automotive

MBUSA’S WRITTEN MATERIALS
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exclusively relies, the circumstances here are dramatically different from those in
Landmark/Austin Chevrolet and the now 36-year old Board decision in Lee Trevino Ford, on

which MB of Austin also relies throughout its exceptions.®”

* * *

“As is demonstrated in their 98-page Proposal for Decision, the ALJs carefully considered and
weighed all of the evidence, including the credibility of the witnesses and the experts’ competing
analyses, to arrive at their 223 separate findings of fact, all of which supported their conclusions
that led them to recommend that the establishment should be allowed to move forward.”

I11. 1d. at 2 (discussing non-existent “requirement” to prove breakeven point)

» The Board has never adopted a requirement that an applicant or manufacturer prove what the
new dealer’s ‘breakeven’ point is, with the exception of some references in the 2004
Landmark Proposal for Decision, which the Third Court of Appeals in that case (in Austin
Chevrolet, discussed below) neither adopted nor addressed, and which the Third Court of
Appeals previously, in Gene Hamon, roundly rejected.”

IV. 1d. at 22-25, 28-29 (discussing non-existent “requirement” to prove breakeven point)

“First, the “breakeven’ concept is simply a repackaging of a previously rejected

retail sales go through up and down fluctuations, but expected 2004 to be the start of an “up”
period, expecting the retail automotive market to grow more rapidly in Dallas/Fort Worth than in
Texas or the U.S.; (3) Grubbs was financially healthy, and improving, . . . which, given the
flourishing market conditions, would expect Grubbs to continue to adjust its business strategy to
capture the benefits of the projected economic growth . . . (4) by Grubbs’s own actions in
applying for [this] dealership, it recognized the economic growth potential for the new
dealership. Grubbs Nissan, 2007 WL 1518115 at *5-*7. Again, Grubbs Nissan was decided
years after the Landmark PFD, as well as its appellate decision in Austin Chevrolet in the appeal
of the Landmark Board Order.

3 Austin Chevrolet, Inc. v Motor Veh. Bd,212 S.W.3d 425 (Tex. App.—Austin, 2006, pet.
denied); Landmark Chevrolet v. General Motors Corp.,Docket No. 02-0002 LIC (Tex, DMV,
MVD, Dec. 9, 2004), adopting Proposal for Decision (Sept. 16, 2004); Lee Trevino Ford v.
Payton Wright Ford,Proceeding 302 (Tex. MVVC, March 7, 1984), adopting Proposal for
Decision (Jan. 30, 1984).
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‘economic viability’ argument that Protestant’s counsel unsuccessfully urged in the relocation
case of Gene Hamon Ford, Inc. v. David McDavid Nissan, Inc., 997 S.W. 2d 298, 308 (Tex.
App.—Austin 1999, pet. denied). (“McDavid also argues: ‘Without knowing Hamon's break-
even point at the proposed League City site, there is no rational way of knowing whether there is
enough “lost opportunity” available to Hamon at League City without seriously harming
McDavid.”) As the Third Court of Appeals stated in Gene Hamon, ‘Section 4.06(c) [predecessor
to Tex. Occupations Code 2301.652] does not require an applicant to supply this information,
and we reject McDavid's argument that harm to the protestant cannot be calculated in its
absence.” 1d.51”

“The Landmark PFD, on which MB of Austin relies exclusively for the breakeven
concept, did not hold it is a requirement that an applicant prove its breakeven point, as MB of
Austin asserts throughout its Brief. While the Landmark PFD notes that the registration shortfall
in 1992 was ‘well under the number of units [the Applicant] needs to break even,” (PFD at 35),
there is no analysis of ‘breakeven,” no indication of what evidence was in the record regarding it,
other than simply the number of new units the applicant suggested it might sell and GM’s
planning volume. See PFD at 31-35. Beyond one or two references to ‘breakeven,” the entirety of
this section of the Landmark PFD deals with the profitability of the existing dealer, which is not
a problem in this case. See also Landmark, Findings of Fact, PFD at 47, { 37, at 68, { 247, and at
71, 1 278 (mentioning only applicant’s anticipated sales and GM’s planning potential, as

compared to the lost sales opportunity, discussed immediately below).”

* * *

°1 McDavid even challenged that a breakeven analysis was required to be submitted to the
agency under other sections of the former statute. The Third Court disagreed stating, “[t]he
Board does not read section 4.02(a) to permit a protestant to challenge the adequacy of the
economic information provided by a dealer seeking relocation.” Gene Hamon, 997 S.W. 2d at
305.
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“Notably, the Third Court of Appeals in the Landmark case merely mentioned
‘breakeven’ once, and only in summarizing the Board’s findings; that concept did not form any
part of its analysis on appeal. Austin Chevrolet, 212 S.W.3d at 437. Consequently, there is no
precedent, or even persuasive authority, that requires an applicant to provide evidence of what its
breakeven point would be, and in particular, no support for the assertion that to prevail in a
protest the applicant must provide evidence of its profits and expenses, pro formas, and the like.
... The ALJs correctly found MB Austin did not show why Swickard’s ‘breakeven number’ is
necessary to show that MB Austin will not be harmed, particularly when the evidence
established that sufficient opportunity exists in the market to sustain the proposed dealership. See

PFD at 59, 62-64, and 74; [PFD] FOF 142.”

* * *

“Third, that the 1984 decision in Lee Trevino suggested the Board must make sure that
both the existing and additional dealers will be profitable after an establishment does not provide
any support for MB of Austin’s argument that MBUSA and Swickard must actually prove
Swickard’s sales, revenues, debt and the like, particularly with his intent to focus on entry-level

vehicle sales. In any event, Lee Trevino is distinguishable and not dispositive.>®”

* * *

“Finally, and perhaps most telling, MB of Austin’s expert for possible harm to MB of
Austin, Edward Stockton, did not opine that he could not fully assess potential harm to MB of

Austin without knowing Swickard’s breakeven point. When assessing harm to MB of Austin,

%9 See Exceptions, 13 and throughout the brief citing Lee Trevino Ford . . ..In Lee Trevino, Ford’s
market share in the relevant market and in Fort Worth was consistently way above Ford’s
national share for over ten years, even though declining (PFD at 15 and 30); in the prior five
years, the whole car industry suffered “severe declines” in the throes of national recession (at 18
and 29); in the 1982-evaluation year, Ford would only have needed 9 cars and 12 light trucks to
meet national benchmark (at 22); the closest Ford dealer had not been profitable at all for three to
four years (at 33); and increased convenience would be minimal, as the three closest Ford dealers
were within 12- and 15-minute drives of the proposed site (at 34).
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Mr. Stockton apparently did not care how many sales Mr. Swickard needs to breakeven, or even
how many sales Mr. Stockton claims he will make. The “‘breakeven’ concept is something MB of
Austin concocted from its reading of the Landmark PFD, but which it failed to note any analysis
in that case of the concept, or the complete lack of mention of breakeven evidence or required
proof in the appellate decision of that case, Austin Chevrolet, in its discussion of harm to the
existing dealer under the fourth factor, or any other factor. Any purported proof of ‘breakeven’ is
therefore irrelevant, and every single exception that relies on it should be rejected.”

V. PED at 64, 74 (rejecting MB of Austin’s prior decision analysis and purported

“requirement” to prove breakeven point)

“The ALJs find that MB Austin did not show why Applicant’s ‘breakeven number’ is
necessary to show that MB Austin will not be harmed when the evidence established that

sufficient opportunity exists in the market to sustain the proposed dealership.”

* * *

“The ALJs agree with MBUSA’s reading of Lee Trevino. That PFD did not discuss
requiring proof of the proposed dealership’s estimated revenues and expenses; rather, it
discussed the profitability of the existing dealerships. 48°”

VI. MBUSA’s Reply to Exceptions at 13-15, 28-29 (discussing failure of Protestant’s lost

opportunity argument and appropriateness of MBUSA'’s asserted standard)

“ ... MB of Austin’s reliance on the Landmark Proposal for Decision for its mantra that
there is no ‘reasonable’ or ‘realistic’ lost opportunity is simply wrong. The Third Court of
Appeals, in the appeal of the Landmark Board decision, expressly approved of gross loss and all
insell, as Mr. Farhat did here, as the appropriate standard of lost sales opportunity in a market.

Austin Chevrolet, 212 S.W.3d 425, 437 (Tex. App.—Austin 2006) (reh. overruled). . . . Unlike in

480 |_ee Trevino, PFD at 29.

MBUSA’S WRITTEN MATERIALS
Back to AGENDA



Board Meeting eBook April 1, 2021 394

the Landmark PFD, using gross loss and all insell is not ‘pie-in-the-sky optimism’ as the ALJ in
that case stated in the unique facts of that case. Consequently, the ‘realistic’ and ‘reasonable’
calculation of lost opportunity is gross loss and insell under the appropriate comparative
benchmark. MB of Austin did not challenge Mr. Farhat’s use of the national or Texas state
benchmarks, nor his assessment of the reasonableness of those benchmarks to assess the Austin
market for Mercedes-Benz vehicles.”

“MB of Austin also ignores the further facts found by the ALJs here that the lost sales
opportunity model does not take into account future population and economic growth in the
Austin AOR, which Dr. Nivin testified about without any dispute by MB of Austin. That is, the
lost opportunity was calculated from a 2018 snapshot, and will grow with the growth of the
Austin AOR. The Austin historical and prospective growth are in stark contrast to those in Austin
Chevrolet, where the Third Court of Appeals noted that in 1993, the Houston market was
‘characterized by a “decade of sluggishness, a declining trend in automobile sales, stagnant
wages, substantial layoffs, and only modest growth projections.”” 212 S.W.3d at 434.”

“Using gross loss and all insell has been adopted in a number of Board and appellate
decisions. See, e.g., RCJD Motors, Inc. v. Huffines Dodge Plano, L.P., SOAH Docket No. 608-
10-5694.LIC, MVD Docket No. 10-0048.LIC, Final Order (Tex. DMV, MVD, July 12,2012),
adopting with minor modification, Proposal for Decision (Apr. 2,2012) , Final Order at 6 and
PFD at § 60 and 42 (ruling use of gross loss and insell methodology as appropriate means to
determine amount of untapped opportunity in market); Graff Chevrolet Co. v. Tex. Motor Veh.
Bd., 60 S.W.3d 154 158, n.4, 159-60 (Tex. App.—Austin 2001, no writ) (affirming Board’s
decision in North Arlington Co. v. Graff Chevrolet, Docket No, 97-777 (Sept. 1999), adopting
Proposal for Decision (July 19, 1999), PFD at 18-21 (using gross loss and insell as measure of

lost opportunity); Burns Motors Ltd. v. Payne Edinburg, SOAH Docket No. 608-17-1285.LIC,
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MVD Docket No. 16-0028.LIC (Tex. DMV, MVD, June 14, 2018), adopting, Proposal for
Decision (Feb. 15, 2018), PFD at 71 (Board counted all insell as lost opportunity that the
protestant could have captured but did not from outlying dealers, based on Mr. Farhat’s
analysis).”

VIl. PED at 92, FOF 160, 161, 165, and 166 (based on analysis at 62-69 (embracing

MBUSA'’s lost sales and opportunity analysis)

“160. MB Austin should not experience any lost sales because the new dealership can capture
opportunity existing in the market such as lost registrations in the South Austin AOI and
in-sell of entry-level vehicles.”

“161. As of 2018, a total lost opportunity of 755 sales (474 units of gross loss and 281 units of

in-sell) existed in the Austin AOR.” [Ex. I1-65 at 099]

* * *

“165. Based on the sales patterns of MB Austin and MB Georgetown, the new dealership is
projected to sell from 500-700 new vehicles per year.” [Ex. 1-65 at 099; Tr. 504:1-509:7]

“166. That range is below the total lost opportunity of 755 units in 2018, thus the new
dealership need not take any sales from the existing dealers.”

VII. MBUSA’s Reply to Exceptions at 48 (discussing standard for evaluating harm)

“. ... The only standard that the Board has consistently, and for decades, applied [to
measure harm to an existing dealer] is ‘whether the establishment will cause so much harm . . .
““as to cause the failure of the [existing] dealership or at least reduce the existing dealer’s
profitability to such extent that it could not properly serve the public.”” RCJD, Final Order at 7,
70; PFD at 41 (quoting Rockwall Imports v. The Allee Corp., SOAH Docket No. 601-09-
1276.LIC, MVD Docket No. 09-0014.LIC (Tex. DMV, MVD, Jan. 23, 2012), adopting, Proposal

for Decision (Apr. 20, 2011), PFD at 60, fns. 249 and 250); see also A.C. Collins Ford v. Charlie
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Thomas Ford, Docket No. 87-206 (Tex. MVC, Sept. 6, 1989), adopting as modified, Proposal for
Decision (July 14, 1989)PFD at 22, on which MB of Austin relies (‘To sustain losses of the
magnitude predicted by [protestant’s expert] would result in a reduction of the ability of the
dealership to provide service to the public and ultimately go out of business’).”

IX. MBUSA'’s Reply to Exceptions at 50-51 (discussing MB of Austin’s profitability and

showing lack of harm)

“Those straight-up financial facts are set out by the ALJs in their discussion on the fourth
factor, and each was amply supported by the extensive testimony of MBUSA’s forensic
accountant Suzanne Heinemann that the ALJs cited (at 71-73 of the PFD):”

“e  Every year since 2015, MB Austin’s net profit has exceeded the benchmark composite
groups (FOF 168), with net profit of $ 5,247,335 in 2015, $ 4,989,833 in 2016, $ 4,734,182
in 2017 and $ 5,616,638 in 2018.134”

“e  As of 2018, MB Austin had no long-term debt; a cash position of $4.6 million, a net cash
position of nearly 600 percent, and working capital of 200 percent of what MBUSA
requires for a healthy dealership; its net profit for 2018 exceeded its total net fixed assets
after depreciation ($5.6 million versus a little under $4 million); and MB Austin’s return on
equity is very high and far exceeds the average of the composite groups (FOF 169).” [Tr.
730:23-735:19; 748:8-750:24; Ex. 1-14]

“e  MB Austin’s profitability is not dependent on its new-vehicle sales volume. Specifically, in
2018, MB Austin’s profit increased from $4.7 million to $5.6 million, despite selling 16
percent fewer new vehicles than in 2017 (FOF 170).” [Tr. 750:25-754:14]

“e  MB Austin generates a higher amount of revenues from its fixed operations (service, parts,

and body shop departments) than the benchmark groups, and the profit margins in fixed

134 See Exs. 1-8, 1-9, 1-11, and 1-14, respectively, at 1, bottom right summary box.
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operations are much higher than those in the new or used vehicle departments (FOF 171).”
[Tr. 750:25-754:14]

MB Austin’s net profit in its fixed operations exceeds all of its fixed expenses by 1.72
times, which is more than the composite groups (FOF 172).” [Tr. 764:7-765:5]

MB Austin is in a better financial position than most dealerships because fixed operations
are more recession-proof than vehicles sales: if customers are not buying new cars, then
they will need to have their old cars serviced (FOF 173).” [Tr. 761:12-764:6]

Because its net profit from fixed operations fully covers its fixed expenses, MB Austin has
more flexibility in its new and used vehicle departments (FOF 174).” [Tr. 761:12-764:6]
MB Austin has a large used vehicle department with higher profit per vehicle than the
benchmark groups (FOF 175).” [Tr. 752:23-753:16]

In 2018, MB Austin increased its gross profit on finance, insurance, and service contract
products sold with new vehicles, and made a higher profit than previous years on the sale
of those items while maintaining its higher-than-average gross profits on new vehicles
(FOF 176 and 178).” [Tr. 766:4-769:10]

MB of Austin has had higher than average gross profit on sales of new vehicles, charging
more for vehicles than its peers on an average per unit basis (FOF 177).” [Tr. 769:11-
775:22]

“These are the very financial facts—that MB of Austin is ‘so profitable and financially

successful [to] withstand competition from an additional dealer’ —that will allow MB of Austin

to ‘easily adjust its business strategy [to meet] additional competition,” and that ‘will allow it to

compete effectively with a new dealership.” as the ALJs found in [FOF] 167, 178 and 191 ...”
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X. Order No. 15 Denying Protestant’s Motion to Reopen or Abate, Taking Official

Notice, and Denying Request to Strike MBUSA’s Response (7/1/2020) at 2 (denying

MB of Austin’s efforts to reopen evidentiary record re COVID-19 related issues)

“Based on the pleadings, MB Austin’s motion to reopen the evidentiary record, establish
deadlines for parties to file new expert reports, and set a date for hearing on those expert reports;
or in the alternative, reconsider Protestant’s prior motion to abate this proceeding is DENIED for
the reasons urged by MBUSA in its response.”

XI. MBUSA'’s (1) Opposition to Protestant’s Second Motion to Reopen the Record, or

Alternatively, to Reconsider Motion to Abate and (2) Strike Stockton Affidavit at 1-2

(6/5/20) (citing the reasons urged by MBUSA, and adopted in Order No. 15)

“Despite what Protestant MB of Austin characterizes as a ‘seismic shift’ in the societal and
economic conditions of the country (MB of Austin’s Motion, 5 at 3), . . . [h]ere are the facts:”
“e  Asof April 30, 2020,' MB of Austin’s new vehicle sales for January through April are up

14 units over the same period in 2019 (258 versus 244) New vehicle sales in April 2020
alone were higher than in April 2019 (74 versus 68 last year)”
“e  MB of Austin sold just four fewer used vehicles this year through April 2020 than through
April 2019 (440 versus 444)”
“e  MB of Austin’s net profit through April 30, 2020 is $ 2,087,969, which is $ 600,000 over
its net profit through April 2019, and $300,000 over its 2018 net profit for that same period,

which puts it on track this year to realize about $ 6,264,000 in net profit.”

! Financial information for month-end April 2020 is the most recent dealer financial statement
... as of the date of this response. The unsworn declaration of MBUSA Manager Fred W.
Newcomb, Jr. sets out the information from MB of Austin’s April 2019 and April 2020 dealer
financial statements as submitted to MBUSA in the ordinary course of business. Newcomb
unsworn declaration, § 5. MB of Austin’s year-end 2018 financial statement, showing its
monthly sales and profits, is Hearing Exhibit I-14. . . .
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XIl. Id.at4

“Every one of MBUSA'’s bullet points in its opposition to MB of Austin’s initial motion

(April 17, 2020 Opp. at 3-4 and throughout) are still true—the economic downturn is limited, at
most may go into 2021; we are still three plus years from the date of a Proposal for Decision in
this matter before the South Austin dealership would ever open; MB of Austin has been allowed
even under the initial shelter-in-place orders to continue its sales and service business, and its
current financial statements reflect its success in that regard; all of MBUSA’s experts already
anticipated and opined on the effects of a recession in 2020 on Austin specifically . . . ;
Mercedes-Benz assembly plant in Alabama is open and running; and Mr. Hardeman has
completely expressed his lack of concern in the current economic downturn by buying an Audi
dealership on April 10, 2020 in San Juan. ...”
X111 Id. at 3

“. .. As Dr. Nivin testified, and without dispute, Austin and the Texas and U.S. economies
will rebound from any recession in 2020 in less than one to two years.® That is long before the
South Austin dealership would ever be ready to open for business . . . .[1”
XIV. Id. at7

“. .. Perhaps most important, this economic downturn was caused by the shelter-in-place
orders that temporarily shut down huge swaths of the economy consisting of mostly flourishing
businesses . . .. As . .. businesses begin to reopen, per the Governor’s more recent orders,?
unemployment will ease, people will spend money again, and the economy should begin to
recover. Consequently, the effects of the pandemic shutdowns will be in the rear-view mirror

way before Mr. Swickard is ready and able to open his new dealership.”

3Tr. 11/12/19, 183:21-184:13, 196:18-197:8.
12 See GA-26, attached to Ferguson unsworn declaration as Ex. 2.
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XV. MBUSA'’s Reply to Exceptions at 8-10 (discussing Austin’s resiliency in recessions

and MBUSA'’s experts anticipated and accounted for a recession in 2020 or 2021)

“[As Dr. Nivin testified,] [w]hile all area economies decreased during the 2008 recession,
Austin’s did not fall quite as much and bounced back stronger and more quickly, due largely to
its diversification over the last 15 years.'® Undisputed are Dr. Nivin’s opinions that not only has
the Austin economy shown a strong ability in the past to absorb a recession and recover from it
relatively quickly and strongly,** but also should a recession occur in the next year or two (i.e.,
2020 or 2021), Austin’s economy will dip some, but not as much as other areas of the country,

and will bounce back strongly, as it has in the past.'®”

* * *

“As Suzanne Heinemann, a forensic accounting expert testified, MB of Austin’s
operational strengths are in more recession-proof areas, not reliant on new vehicle sales for its
profitability—MB of Austin’s overall higher revenues, higher gross profit margins in the new
and used vehicle departments, its higher number of used vehicles per new vehicle sold with
higher gross profit per used unit it sells and, in particular, its high net profit in fixed operations
(i.e., its service and parts business)—are all critically important.?!As she explained, fixed
operations are more recession-proof, because consumers still have to have their vehicles
serviced, a life blood for a dealer in a down market, even if consumers are buying fewer new

cars.?? . .. [T[he hearing evidence fully addressed the prospect of an economic downturn or

13Tr. 11/12/19, [167:6-168:11], 169:22-171:2; Ex. I-71, Charts 6, 10 and 11 at 9, 15 and 16.
14 Ex. 1-71 at 14.

15 Tr. 11/12/19, 183:21-184:13.

21 See MBUSA’s post-hearing Opening Brief at 79-82. [Tr. 11/15/19, 752:23-769:10; 774:14-
775:4; 818:22-820:4].

22 Tr, 11/15/19, 761:12-23. Contrary to MB of Austin’s Exception in § 53, Ms. Heinemann’s
testimony, unrebutted by MB of Austin, and her underlying analysis, is the evidence on which
the ALJs based their FOF § 213.
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recession in 2020 and 2021. It is . . . still undisputed, that the reasonably foreseeable economic
conditions in the Austin metropolitan area will remain very strong over the next ten years.”

XVI. ALJ’s Letter Regarding Exceptions (8/21/20) at 2

“. .. MBUSA adequately explained in its reply to exceptions the reasons why we did not
abate the proceedings or reopen in the evidentiary record post-hearing because of the Covid-19
pandemic. We reviewed the issue and accepted MBUSA’s arguments, as stated in Order No. 15
and referenced in Finding of Fact No. 10. Those reasons will not be restated here.”

XVII. Exhibit 1-71 - 012, 037
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v Texas Department of Motor Vehicles
( HELPING TEXANS GO. HELPING TEXAS GROW.
Board Meeting Date: 4/1/2021
ACTION ITEM
I

To: Texas Department of Motor Vehicles Board

From: Sandra Menjivar-Suddeath, Internal Audit Division Director

Agenda Iltem: 6.A

Subject: Fiscal Year (FY) 2021 Second Six Month Internal Audit Plan and Risk Assessment Report
RECOMMENDATION

To approve the FY 2021 Second Six Month Internal Audit Plan.

PURPOSE AND EXECUTIVE SUMMARY

The Texas Department of Motor Vehicles Board approves the Internal audit plan each year to be in compliance with the

Texas Internal Audit Act (Texas Government Code 2102.008). The FY 2021 Second Six Month Internal Audit plan provides
information for engagements in the second half of the fiscal year, including an hour analysis and engagements. The plan

also outlines divisional initiatives and added-value services for the second six months.

The Second Six Month Internal Audit Plan was developed based on the results of the second half risk assessment where
IAD reviewed and evaluated 315 risks.

FINANCIAL IMPACT
No Financial Impact.

BACKGROUND AND DISCUSSION

The TxDMV Board approves the Internal audit plan each year to be in compliance with the Texas Internal Audit Act
(Texas Government Code 2102.008). The FY 2021 Second Six Month Internal Audit plan provides information for
engagements in the second half of the fiscal year, including an hour analysis and engagements. The plan also outlines

divisional initiatives and added-value services for the second six months. The plan includes five engagements, divisional
initiatives, and added-value services for the first six months.

Second Half Risk Assessment Results

IAD assessed 315 risks during the second half risk assessment. The risk assessment results in identifying 39 High and
Very High Risks.

Second Half Engagements

IAD identified five engagements that it will conduct during the second six months of the fiscal year. Out of the five
engagements, three engagements are required and two engagements are risk-based. The two risk-based engagements
are tied to the four themes presented in the first half internal audit plan: Transformation, Information Technology,
Human Resources, and Procurement and Supply Chain Management. The specific engagements are as follows:

Page 1 of 2
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o Payment Card Industry Requirement 1 - Firewalls: This audit engagement would review PCI Compliance with
the firewall requirement as Firewalls are essential security devices of a network. Firewalls help protect networks
from outside threats.

e Strategic Communication: This engagement would review how communication is disseminated and the
effectiveness of communication.

The three required engagements include the Quality Assurance and Improvement Program — External Assessment, the
Audit Recommendation Implementation Status Follow-Up, and the FY 2022 First Six Month Internal Audit Plan and Risk
Assessment.

The five engagements are estimated to take 1,875 hours.

Contingency Engagements

The second half plan also includes contingency engagements that could be done in lieu of one of the second half
engagements. The contingency engagements are the following: Incident Response Communication, Business Continuity,
Staff Retention and Recruitment, Strategic Purchasing, or Contract Development.

Divisional Initiatives and Added-Value Services
In addition to the engagements, IAD conducts other value-added services and works on divisional initiatives to improve
IAD’s effectiveness and efficiency. IAD plans on working and conducting the following:
e Key Risk Indicators
e Staff Development Plans and Training
e TeamMate + Development
e Board and Executive Communication
e Fraud, Waste, and Abuse (FWA) Items
e External Coordination Efforts
e Ad hoc Advisory
e Work Group Participation

e Department Training
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Second Six Month Internal Audit Plan and Risk Assessment Results Summary

Summary
IAD assessed 315 risks during the second six month risk assessment, including the original 247 risks identified
in the first half risk assessment. The additional 68 risks were identified in one of the first half engagements or

through the emerging risk area research.

As part of the six month risk assessment, IAD worked with divisions to obtain updates on the high and very
high risks that had mitigation plans and used the information to rescore those risks. Through that process, IAD
was able to decrease the number of High and Very High risks. The charts below depict the changes of scores
for the risks identified in the first half risk assessment, all risk scores for second risk assessment, and the risks
that are in scope for second half or have been tested during the first half.

For the second half risk assessment, IAD identified 39 High and Very High Risks.

Chart 1. Current Scores for First Half Risks Chart 2. Current Risk Score Information
First Half Risk Rating Changes Second Half Risk Scores
M First Half m Second Half 148
150

140 116
120 114
100 100 82

80

60 56 2 46

42 37 50 37
40 30 29
I | il . i .
0 - 0 -
Very High  High Medium Low Very Low Very High  High Medium Low  Very Low

Chart 3. In-Scope Risks

Ratings and In-Scope Risks

H Contigency M First Half Engagement Planned None

Very Low 40
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Low § 72
medum [EIE28 s 110
High §730° 6 20

Very High |1

0 20 40 60 80 100 120 140
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First Half High and Very High Risks

The risks from the first half that were considered High or Very High have been mostly addressed as depicted in
Chart 1. In the first half risk assessment, IAD identified 48 high and very high risks. Out of those 48, the
Department has mitigated 20 (42%) of them through mitigation plans or IAD evaluating the risk in an
engagement.

Second Half High Risk Areas

Based on the analysis, IAD identified the following areas as high risks to be considered in the second half plan:
e Strategic Communication
e Payment Card Industry (PCl): Requirement 1 — Maintain and Install a Firewall
e Business Continuity
e Incident Response & Communication
e Staff Recruitment & Retention
e Strategic Purchasing
e Contract Development

Second Half Internal Audit Plan

Out of the seven risk areas, IAD selected Strategic Communication and PCl: Requirement 1 (Firewalls) to audit
in the second half. IAD also identified three required engagements that it must conduct to stay in compliance
with audit standards: Quality Assurance - External Assessment, Audit Recommendation Implementation Status
Follow-Up, and FY 2022 First Half Internal Audit Plan, and Risk Assessment. These engagements are
anticipated to begin in April and end by August 2021 as depicted in Chart 4. More details follow in the Second
Half Internal Audit Plan.

Chart 4. Second Half Schedule

FY 2021 Second Half Planned Engagement Schedule

FY 2022 First Half Internal Audit Plan and Risk I
Assessment
Quality Assurance - External Assessment ]
Audit Recommendation Implementation Status
Follow-Up

License Plate Manufacturing and Monitoring
Telecommuting

Payment Card Industry: Requirement 1

Strategic Communication ]

9/1 10/21 12/10 1/29 3/20 5/9 6/28 8/17
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The Internal Audit Division (IAD) audit plan for fiscal year (FY) 2021 is divided into two six-month plans.

IAD moved to a six-month audit plan to allow for flexibility as Texas Department of Motor Vehicles’

(TxDMV) risks change rapidly. The audit plan for the second half of the fiscal year includes two risk-
based engagements tied to two themes and three required engagements. In addition, the plan includes
division initiatives, and added-value services. The second half summary is illustrated in figure 1.

Figure 1. Second Half Audit Plan Summary

-

ePayment Card Industry:
Requirement 1 - Firewalls

*Fraud, Waste, and Abuse

eExternal Coordination
Efforts

*Ad hoc Advisory
*Workgroup Participation

eDepartment Training

Value-Added Services

Information Technology

‘. )

( . L
h e Strategic Communication

-

*Audit Recommendation
Implementation Status

*QAIP - External Assessment

*FY 2022 First Six Month
Internal Audit Plan and Risk
Assessment

N

CKey Risk Indicators

Transformation

~

oStaff Development
eTeamMate + Development

*Board and Executive
Communication

Divisional Initiatives
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&

Risk-Based Engagements

e Strategic Communication: With

Page 2

communications occurring in
traditional, digital, and social media
outlets, information can be
misinterpreted or ignored by key
stakeholders. This can potentially
cause a risk that stakeholders may
miss critical facts or information that
impacts their decision making or
causes delays in implementation of
Department rules and processes. This
audit engagement would review how
communication is disseminated and
the effectiveness of communication.

Payment Card Industry (PCI) —
Requirement 1: A key objective of PCI
is having a secure network and
network architecture that controls
entry to and exit from the network.
Firewalls are essential security
devices of a network. Firewalls help
protect networks from outside
threats. Firewalls filter and block
traffic that is trying to obtain
unauthorized access to the network.
This audit engagement would review
PCI Compliance with the firewall
requirement.

Required Engagements

Audit Recommendation
Implementation Status Follow-Up:
Verification of the implementation
status for internal and external audit
recommendation.

FY 2022 Risk Assessment and Internal
Audit Plan: An enterprise-wide risk
assessment to identify the high — risk
engagement areas for the upcoming
fiscal year.

Quality Assurance and Improvement
Program — External Assessment: An
external review to determine the
division’s compliance with internal
audit standards. The review occurs
every three years and a final report
with the results is produced.
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Divisional Initiatives

e Key Risk Indicators: IAD will be finalizing
and providing quarterly reporting on the
following indicators:

e Fraud Indicators: IAD will monitor leave
balances and payment information.

Added — Value Services

e Regional Service Center (RSC)
Transactions: |IAD will be monitoring

RSC transactions to identify potential e Fraud, Waste, and Abuse (FWA) Items:
fraud. IAD is responsible for reviewing,
tracking, and investigating any internal
e Procurement and Contract FWA allegations, including those
Management Monitoring: 1AD will received through the State Auditor’s
monitor procurement and high-risk Office Hotline.
contracts.
e External Coordination Efforts: IAD
e TeamMate + Development: IAD continues coordinates and facilitates any external
to enhance its audit software, TeamMate audits. External coordination efforts
+. include providing audit status update

and coordinating responses.
o Staff Development Plans and Training: gresp

IAD staff take training and create e Ad hoc Advisory: IAD sets aside 150

development plans to obtain required hours to address any short-term

knowledge, skills, and abilities. assessment or information requests by

TxDMV staff during the first half of th
e Board and Executive Communication: |AD X staff during the first half of the
. . L fiscal year.

will continue refining dashboards and

other items to provide a snapshot of the e Workgroup Participation: IAD

Department’s risk management and participates in TXDMV work groups to

governance information. help identify any unforeseen risk in

enterprise projects or activities.

e Department Training: IAD provides
training to help TxDMV staff understand
their responsibilities for audits,
recommendation implementation, and
preventing fraud, waste, and abuse.
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Engagements

Tables 1 and 2 provide information on the risk-based and required engagements that will be conducted

in the second half of the FY 2021. The information includes engagement name, engagement hours,

TxDMV strategic goal alignment, impacted division(s), and background. The background includes

information on how the engagement ties to Committee of Sponsoring Organizations of the Treadway

Commission (COSO) framework. Information on COSO can be found in Scope and Methodology section,

under the Committee of Sponsoring Organizations of the Treadway Commission (COSO) Methodology.

Table 1 provides information on the risk-based engagement and table 2 provides information on the

required engagements.

Table 1. Risk-Based Engagements
Hours | Strategic

Goal(s)

Engagement
Area

Impacted
Division(s)

Background

Services Division

Strategic 900 Customer Government & The Department provides written
Communication Centric Strategic communications, in various forms, to
Communication customers and employees with key
Performance information that impact the operations
Driven Vehicle Titles and | internally and externally and to
Registration employees. With the need to
communicate quickly and effectively,
Enforcement processes should exist to ensure effective
communication. This engagement ties to
Compliance and COSO elements of Control Environment
Investigations and Information and Communication.
Payment Card 600 Performance | Information The Department accepts credit cards and
Industry (PCl) Driven Technology is required to meet PCl standards. This

engagement would evaluate PCI
compliance with compliance requirement
1: Install and Maintain a Firewall. This
audit was identified as an area of review
in the Cybersecurity roadmap. This
engagement ties to COSO elements of
Risk Assessment, Control Activities, and
Monitoring.

Page 4
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Table 2. Required Engagements
Engagement Area Strategic

Goal(s)

Impacted Background

Division(s)

Quality Assurance 100 Performance Internal Audit = Every three years, the division is required
and Improvement Driven Division to obtain an External Assessment (Peer
Program - Review) on whether the internal audit
External function complies with the applicable
Assessment professional auditing standards in all
material aspects. A final report with
compliance information is produced by the
Peer Review team.
Audit 75 Optimized Department- An engagement to verify if outstanding
Recommendation Services and wide audit recommendations have been fully
Implementation Innovation implemented. Quarterly reporting for
Status Follow-Up internal audit recommendations will be
Customer done.
Centric
Performance
Driven
FY 2022 Risk 200 Optimized Department-  An engagement to identify high — risks
Assessment and Services and wide areas where engagement may be
First Half Internal Innovation warranted in the upcoming year.
Audit Plan
Customer
Centric
Performance
Driven
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Contingency Engagements

Table 3 denotes the potential engagements that could be performed during the second half of the fiscal
year if one of the risk-based engagements cannot be done.

Table 3. Contingency

Engagement
Area

Incident
Response
Communication

Strategic
Goal(s)

Performance
Driven

Impacted

Division(s)

Department-
wide

Preliminary Engagement Information

Over the past few years, organization’s incident
response plans have been used more often. As
natural disasters and cybersecurity events become
more common, the communication plan to staff and
stakeholders should be flexible and consider
different scenarios. This engagement would look at
the Department’s incident response plan and
communication. This engagement ties to COSO
elements of Control Environment, Risk Assessment,
and Information and Communication.

Business
Continuity

Performance
Driven

Department-
wide

Business Continuity Plans were activated several
times over the past year to address a multitude of
natural disaster events and changes have been
made to plans based on those events. This
engagement would evaluate the effectiveness of the
Department’s Business Continuity Plan and whether
it accurately reflects the needs of the Department
during a business continuity event. This engagement
ties to COSO elements of Control Environment, Risk
Assessment, Control Activities, and Information and
Communication.

Staff Retention
and
Recruitment

Optimized
Services and
Innovation

Performance
Driven

Human
Resources
Division

Staff retention and recruitment begins with
processes and policies that help divisions identify
the talent needed to achieve organizational goals. It
also includes those divisions using available policies
and processes to keep employees. This engagement
ties to COSO elements of Control Environment, Risk
Assessment, Control Activities, Information and
Communication, and Monitoring.

Strategic
Purchasing

Optimized
Services and
Innovation

Finance &
Administrative
Services Division

Purchasing is a key component to ensure the
Department’s needs and objectives are met.
Without a purchasing strategy, needs and objectives
may not be met. This includes key purchases, such

Page 6
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Impacted

Division(s)

Preliminary Engagement Information

Performance as technology purchases. This engagement ties to
Driven COSO elements of Control Environment, Risk
Assessment, Control Activities, Information and
Communication, and Monitoring.
Contract Optimized Finance & The state continues to evolve its procurement and

Development

Services and
Innovation

Administrative
Services Division

Office of
General Counsel

contract rules and regulations and has begun
focusing more on the development of contracts. This
engagement would review processes that exist to
develop contracts and amend contracts. This
engagement ties to COSO elements of Control
Environment, Risk Assessment, Control Activities,
Information and Communication, and Monitoring.

Page 7
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Scope and Methodology

Scope

The Internal Audit Plan covers activities and engagements for the second half of the fiscal year, March
2021 to August 2021, and identifies potential engagements for the second half of the fiscal year.

Risk Assessment

Risk Methodology

The audit plan was developed using a risk-based methodology, which incorporated input from TxDMV
board members, executive management, division management, and risks identified by audit staff
through previous fiscal year engagements and observations. IAD also analyzed TxDMV information and
reviewed internal audit and industry publications to identify and rank potential audit topics by risk. In
addition, IAD collected information on the potential controls that were in place to mitigate the identified
risks.

Each risk was reviewed using approved Department risk guidance that included the following factors:

e Revenue or expense impact

e Asset or liability impact

e Operational effectiveness and efficiency impact

e Legal or regulatory impact

e Brand or reputational impact

e Degree of change in the program, function, or process
o Degree of complexity

e Degree of centralization

e Control design strength

315 Department risks have been identified through the risk assessment, including an additional 68 risks
that had not been identified in previous risk assessments or were new risks due to the changing
environments. Each risk identified was scored using the above factors to determine the engagements for
the second half of fiscal year 2021 and contingency engagements.

The risk scores ranged from zero, which is the lowest risk score, to ten, which is the highest risk score.
Table 4 provides information on the risk scores for each item.
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Table 4. Risk Scores
Very Low Risk Low Risk Medium Risk High Risk Very High Risk

0-1.49 2.5-3.49

Committee of Sponsoring Organizations of the Treadway Commission (COSO)
Methodology

Once all risks were reviewed and ranked, the audit team evaluated each risk using the COSO Internal
Control — Integrated Framework. The framework integrates three broad objectives (Operations,
Reporting, and Compliance) and ties those objectives to risks and controls through five internal control
components and four structural levels as depicted in Figure 2, COSO cube. The COSO cube depicts how
the internal controls framework has a direct relationship between objectives, the components needed
to achieve objectives, and a typical organizational structure.

Figure 2. COSO Cube

S

Control Environment

‘

m toring Actf

The definition for the COSO Internal Control Components are as follows:

e Control Environment: The foundation for an internal control system. The Control Environment is a
set of standards, processes, and structures that provide the basis for carrying out internal control
across the organization. It provides the discipline and structure to help an entity achieve its
objectives. The TxDMV Board and executive management establish the tone at the top regarding
the importance of internal control including expected standards of conduct.
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e Risk Assessment: The processes used to determine how risk is to be managed. TXDMV management
assesses the risks facing the entity as it seeks to achieve its objectives.

e Control Activities: The actions TxDMV management established through policies and procedures to
achieve objectives and respond to risks in the internal control system, which includes information
systems.

e Information and Communication: The quality of information TXDMV management and staff
generate and use to communicate and support the internal control system on an ongoing and
iterative basis.

e Monitoring: The activities TxDMV management established to assess the quality of performance
over time. The activities include ongoing evaluations, separate evaluations, or some combination of
the two. The activities are used to ascertain whether each of the five components of internal
control, are present and functioning.

Themes

For the FY 2021, the Internal Audit Division introduced “themes” to help organize and categorize the
internal audit plan. The themes include: Human Resources, Transformation, Information Technology,
and Procurement & Supply Chain Management. In addition, the themes were significantly impacted by
COVID-19:

e Transformation: Areas where new solutions are needed to address the post COVID-19 environment,
which poses difficult problems that significantly disrupt current operations.

o Human Resources: Areas within human resources that play a critical role in ensuring our
organization has a competitive advantage in hiring and retaining staff, as well as improving morale
and coaching staff.

¢ Information Technology: Areas where the spread of new technologies, data collection
methodologies, and automation increases risks to our organization and customers.

e Procurement & Supply Chain Management: Areas in procurement and supply chain that are critical
to ensure costs are being contained and services/goods are provided on time and as needed.

Hour Analysis

Engagement hours were calculated using historical data and auditor’s judgement. Hours are an estimate
and could be adjusted at the beginning of an engagement.
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v ( Texas Department of Motor Vehicles

Board Meeting Date: 4/1/2021
BRIEFING

To: Texas Department of Motor Vehicles Board

From: Sandra Menjivar-Suddeath, Internal Audit Division Director
Agenda Iltem: 6.B

Subject: Internal Audit Division Status

RECOMMENDATION

Briefing Only — No recommendation.

PURPOSE AND EXECUTIVE SUMMARY

The status update provides information on current Internal Audit Division (IAD) activities. The April 2021 update
contains information on external coordination efforts, the fiscal year (FY) 2021 Internal Audit Plan status, and Peer
Review Self-Assessment results and process. IAD updated its template to provide an update on all current engagements.

FINANCIAL IMPACT
None.

BACKGROUND AND DISCUSSION

At every TXDMV Board meeting, IAD provides an update and status on current activities, including any recent reports
issued, external coordination efforts, and other activities.

External Engagements

IAD tracked five external coordination efforts, including the newly released State Auditor’s Office (SAQO) report regarding
Sunset Commission Management Action recommendations. The SAO report provided an update on where the
Department is in implementing management action recommendations and validated two management action
recommendations were fully implemented.

Internal Engagements

IAD worked on seven engagements in the past few months. The engagements are in various stages of completion. The
Internal Audit Follow-Up, Telecommuting, and License Plate Manufacturing and Monitoring engagements are in the
fieldwork phase while the Change Management engagement is in the reporting phase. IAD also issued reports or
memorandums on four engagements: Procurement Measures Advisory Service, Employee Relations Audit, Internal Audit
Follow-Up and the Peer Review Self-Assessment.

In January 2021, IAD issued its Peer Review Self-Assessment report. The report is a key step in the Peer Review process.
The self-assessment report provides information on how the division has been in compliance with audit standards over
the past three years and provides an overall conclusion on whether the division was in compliance with audit standards.

The Self-Assessment determined that IAD generally conformed with the applicable standards in all material aspects from
September 2017 to August 2020. IAD has established policies and procedures to ensure compliance with applicable
auditing standards. IAD followed those standards in work performed during the peer review period. IAD also fully
implemented previous external audit recommendations related to ethics. The one-pager details all key information
found in the report and outlines the Peer Review process.

Page 1 of 1
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\ State Auditor's Office Sunset Report
External *Report Issued on February 2021.
eReviewed two specific Sunset management actions - Red Flag and Advisory Committee Rules and found them
Engagements

fully implemented.
*Provided an update on all management action recommendations.
oFull Report can be reviewed at the SAO website: https://sao.texas.gov/Reports/Main/21-010.pdf.

\

Completed

*MVD Criminal Background Review: Mostly compliant but identified monitoring improvements.
MVD has implemented the recommendations already.

Engagements .texas Internatonal Registration Plan Peer Review: Mostly Compliant with improvement areas

in audit documentation. MCD working on implementing recommendations.

External

\

Ongoing
External *Comptroller Contract Audit: Pending Final Report.
Engagements
7
New
External sState Office of Risk Management (SORM): Review occurred on March 15th - Draft
Report Pending.
Engagement

Fieldwork Phase

Internal einternal Audit Follow Up: Third Quarter Review with two recommendations due.

Engagements eTelecommuting: Reviewing Telecommuting program and monitoring tools.

eLicense Plate Manufacturing and Monitoring: Evaluating the license plate
manufacturing process and monitoring of needs.

Reporting Phase

Internal *Change Management: Anticpated Release in April 2021.
Engagements

Issued

eEmployee Relations Audit: Issued February 2021 - Rated 3 - Two Audit Results and Two Recommendations.
eProcurement Measures Advisory Service: Issued February 2021- Not Rated - No Recommendations.
eInternal Audit Follow Up - Second Quarter Results: |ssued March 2021 - 20% Implementation Rate.

ePeer Review Self-Assessment: |ssued January 2021. See next page for details.

Back to AGENDA
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Texas Department Internal Audit Division — Peer Review Process
of Motor Vehicles
Peer Peer
Review Review Signed Conforms
Al Three year Letter by all parties with
requirement. involved in the all three internal
engagement. audit standards.

Peer Review team
made up of other
state agency

Outlines Peer Review
expectations and

Evaluted
conformance with
overall function

. deliverables. .
auditors. requirements.
Concludes whether
the function Peer Review Evaluated
conforms with Engagement conformance with
requirements for the Timeframe: engagement
past three fiscal December 2020 - requirements.
years. May 2021.

Team reviews
compliance with
internal audit
standards.

Validates External
Audit
Recommendations
Implemented.

Determines
effectiveness and
efficiency.

Evaluates Internal
Audit processes and
documentation from
fiscal year 2018 -
2020.
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v ( Texas Department of Motor Vehicles

Arby Gonzales, CPA, CFE
Internal Audit Director

Texas Department of Insurance
333 Guadalupe Street

Austin, Texas 78701

Harold Rogers, CIA, CISA

Information Technology Audit Project Manager
Texas Workforce Commission

101 E 15% Street

Austin, Texas 78778

December 30, 2020
Dear Mr. Gonzales and Mr. Rogers:

This letter is to document the terms of our agreement regarding the peer review of the internal audit
function at the Texas Department of Motor Vehicles. It is understood that Mr. Arby Gonzales will serve
as the Peer Review Team Leader and Mr. Harold Rogers will serve as the Peer Review Team Member. No
member of the review team has a conflict of interest with the Texas Department of Motor Vehicles or
the Internal Audit Division.

The Peer Review Team will perform a quality assurance review of the Texas Department of Motor
Vehicles internal audit activity to assess compliance with The Texas Internal Auditing Act (Texas
Government Code, Chapter 2102), the Institute of Internal Auditors Code of Ethics and International
Standards for the Professional Practice of Internal Auditing, and U.S. Government Accountability Office
Government Auditing Standards in effect at the time the audits were conducted.

The review will be conducted in accordance with the State Agency Internal Audit Forum (SAIAF) Peer
Review Manual. Completed audit and consulting projects performed by the Texas Department of Motor
Vehicles Internal Audit Department from September 2017 to August 2020 (fiscal year 2018 through
fiscal year 2020) may be reviewed during this engagement. The peer review team may cover any one
year during that time period.

The Chief Audit Executive/Internal Audit Director (Director) agrees to:

e Provide the Peer Review Team with a completed self-assessment, reference file, and self-
assessment report

e Coordinate with the Peer Review Team in sending out a survey to a sample of representatives
from agency management

e Coordinate meetings with Executive Management and the Texas Department of Motor Vehicles
Board Members

e Assist the Peer Review Team throughout the fieldwork process

e Review the draft report for accuracy and provide comments or clarification as needed

4000 JACKSON AVENUE, AUSTIN, TEXAS 78731 ‘ 0 FEEC S WAXCI=SNIDJAWS 39 (888-DMVGOTX) * F 512.465.3098 | www.TxDMV.gov
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e Provide management responses to the report as needed

The Board Members agree to:

e Be kept informed of the Peer Review Progress

e Respond to answers from the Peer Review Team

e Review the final report on the observations and recommendations
The Peer Review Team Leader agrees to:
e Review and approve the self-assessment prior to starting on-site work for the review

e Retain all working papers for one year after the report has been issued, in accordance with the
SAIAF Records Retention Procedure

The Peer Review Team (Team) agrees to:
e Review all relevant documentation
e Administer a survey to a sample of representatives from agency management

e Review the working papers of at least one project completed during the review period that is
representative of the work performed during the period

e Conduct interviews of Internal Audit management and staff, and a sample of representatives
from agency management, Board members, and external auditors

e Provide the Director and Board Members with periodic progress updates

e Issue afinal report on the observations and recommendations identified during the Peer Review
to the Director, with the complete report also issued to the members of the Board and
Executive Management

e Include the Peer Review Team’s opinion in a letter on whether the internal audit function
generally conforms/passes, partially conforms/passes with deficiencies, or does not
conform/fails to comply with the Standards, as defined in the SAIAF Peer Review Manual, Table
1. The report will also include the Director’s responses, including action plans for addressing any
recommendations

The peer review will begin in February 2021 with fieldwork scheduled to start in March 2021. A draft
report will be provided to the Director for review by May 2021 with a final report available to be
released by May 2021. An exit conference will be scheduled with the Director and the Texas Department
of Motor Vehicles Executive Director.

4000 JACKSON AVENUE, AUSTIN, TEXAS 78731
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The signatures below indicate that the terms of this agreement are acceptable.

>Q/\7*’7 —w 01/13/2021

Sandra 'Meerjivar-Suddeath, CIA, CISA, CFE, CGAP Date
Director of Internal Audit
Texas Department of Motor Vehicles

il t 4 Beosuine
Whitney Breﬁ#r . Date
Executive Director

Texas Department of Motor Vehicles

DocuSigned by:

Meme Tronine 1/22/2021

Guiller'mo ”Memo Trevifo Date
Chairman of the Board
Texas Department of Motor Vehicles

DocuSigned by:
EM Craluam 1/26/2021

C7382D362044474

Brett Graham Date
Chairman of the Finance & Audit Committee
Texas Department of Motor Vehicles

12/30/2020

Arby Ja onzales, M, C Date
Inter dit Director

Texas Department of Insurance

Peer Review Team Leader

Farold Bogera 12/30/2020

Harold Rogers, CIA, CISA Date
Information Technology Audit Project Manager

Texas Workforce Commission

Peer Review Team Member

cc: SAIAF Peer Review Committee
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Internal Audit Division
January 2021
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Peer Review Self-Assessment

Executive Summary

BACKGROUND RESULTS
Every three years, the Internal Audit Division (IAD) is | From September 2017 to August 2020, the Texas
required to obtain an External Assessment (Peer Department of Motor Vehicles (TxDMV or Department) —
Review) on whether the internal audit function IAD generally conformed with the applicable standards in all
complies with the applicable professional auditing material aspects. The IAD has established policies and
standards in all material aspects. The applicable procedures to ensure compliance with applicable auditing
standards are the (1) Institute of Internal Auditors’ standards. The IAD followed those standards in work

International Professional Practices Framework, the | performed during the peer review period.
definition of internal auditing, the Core Principles for
the Professional Practice of Internal Auditing and the
Code of Ethics; (2) U.S. Government Accountability IAD also fully implemented previous external audit
Office’s (GAO) Generally Accepted Auditing recommendations related to ethics.

Standards; and (3) Texas Internal Auditing Act, Texas
Government Code, Chapter 2102.

As part of the Peer Review, the IAD conducts a self-
assessment, produces a report with the results of
the self-assessment, and provides the report to the
Peer Review Team. The Peer Review team uses the
report to obtain information on how the IAD meets
applicable auditing standards.

The IAD reviewed documentation created during the
peer review period (September 2017 — August
2020), with a focus on documentation created in
fiscal year 2020, to develop this self-assessment.

Back to AGENDA
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Background

Peer Review Process

Every three years, the Internal Audit Division (IAD) is required to obtain an External Assessment (Peer Review)
on whether the internal audit function generally complies with the applicable professional standards (audit
standards)? during the peer review period (period). The peer review period was September 2017 to August
2020. The Peer Review determines if the IAD generally complies with audit standards by reviewing
engagements conducted during the period and by evaluating the IAD’s compliance with the eleven areas. Those
eleven areas are the following?:

1. Purpose, Authority, and Responsibility - The internal audit function must be formally defined in an
internal audit charter, consistent with the Mission of Internal Audit and the mandatory elements of the
International Professional Practices Framework (the Core Principles for the Professional Practice of
Internal Auditing, the Code of Ethics, the Institute of Internal Auditors (llA) Standards, and the
Definition of Internal Auditing).

2. Independence and Objectivity - The internal audit function must be independent and perform work in
an objective manner.

3. Proficiency and Due Professional Care — Engagements must be performed by staff that are proficient
and have due professional care.

4. Quality Assurance and Improvement Program — A quality assurance and improvement program must
be established and must enable an evaluation of the internal audit function’s conformance with the
audit standards and any applicable other requirements. The program also should assess the efficiency
and effectiveness of the internal audit function and identifies opportunities for improvement for the
function.

5. Managing the Internal Audit Activity - The internal audit function must be effectively managed to
ensure it adds value to the organization.

6. Nature of Work - The internal audit function must evaluate and contribute to the improvement of the
organization’s governance, risk management, and control processes using a systematic, disciplined, and
risk-based approach.

7. Engagement Planning — A plan must be developed and documented for each engagement.

8. Performing the Engagement — Internal auditors must identify, analyze, evaluate, and document
sufficient information to achieve the engagement’s objectives.

9. Communicating Results — Results from the audit engagements must be communicated to management
and those in charge with governance.

! The applicable standards are the (1) Institute of Internal Auditors’ International Professional Practices Framework, the
definition of internal auditing, the Core Principles for the Professional Practice of Internal Auditing and the Code of Ethics
(NA Standards); (2) U.S. Government Accountability Office’s (GAO) Generally Accepted Auditing Standards (GAGAS); and (3)
Texas Internal Auditing Act, Texas Government Code, Chapter 2102 (Act).

2 Definitions obtained from the IIA Standards
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10. Monitoring Progress — A system to monitor the disposition of results must be established, maintained,
and communicated.

11. Resolution of Senior Management's Acceptance of Risk — When it has been concluded that
management has accepted a level of risk that may be unacceptable to the organization, the risk must be
discussed with senior management. If the matter is not resolved, the risk acceptance must be
communicated to the board.

The Peer Review team reviews this self-assessment report, engagement documentation, and other
documentation submitted to them and concludes on whether the internal audit function has complied with the
applicable professional standards in all material aspects by preparing a report. It concludes whether the internal
audit function is meeting standards by assigning one of the following ratings:

e Pass/Generally Conforms - the internal audit function is in compliance with the IIA Standards, GAGAS,
and the Texas Internal Auditing Act. The internal audit function’s policies, procedures, and practices are
in place to implement the standards and requirements necessary for ensuring the independence,
objectivity, and proficiency.

e Pass with Deficiencies/Partially Conforms — the internal audit function generally complies with the IIA
Standards, GAGAS, and the Texas Internal Auditing Act. The internal audit function has an internal
quality control system that is suitably designed and operating effectively to provide reasonable
assurance of conformance with the Standards for assurance and consulting engagements during the
review period. However, deficiencies in the internal quality control system have been noted that
resulted in nonconformance with the IIA Standards, the GAO Standards, and/or the Texas Internal
Auditing Act.

e Fail/Does Not Conform — the internal audit function is not in compliance with the Standards for
assurance and consulting engagements during the review period. The Peer Review team found serious
deficiencies in the internal quality control system for the internal audit function.

Self-Assessment Process

As part of the Peer Review Process, the IAD must conduct a self-assessment and produce a report with the
results of the self-assessment. The self-assessment reviews the internal audit function related to complying
with the key audit standards. The self-assessment is provided to the independent Peer Review team for their
evaluation and consideration in their review.

For this self-assessment, the IAD reviewed documentation created, maintained, and used from September 2017
to August 2020.

The self-assessment was prepared the IAD during fiscal year (FY) 2021.
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Self-Assessment Results

Overall Conclusion

Through the review conducted in this self-assessment, the Texas Department of Motor Vehicles (TxDMV or
Department) — Internal Audit Division (IAD) concludes that it passes its peer review and is in compliance with the
following required auditing standards: the 1) Institute of Internal Auditors’ International Professional Practices
Framework, the definition of internal auditing, the Core Principles for the Professional Practice of Internal
Auditing and the Code of Ethics (IIA Standards); (2) U.S. Government Accountability Office’s (GAQO) Generally
Accepted Auditing Standards (GAGAS); and (3) Texas Internal Auditing Act, Texas Government Code, Chapter
2102 (Act). The IAD generally complies (Pass) with the auditing standards. IAD did not identify any issues that
must be corrected.

[IA Code of Ethics

The IAD maintains an ethical environment and complies with the IIA Code of Ethics by including the Code of
Ethics in its Internal Audit Charter and Internal Audit Policies and Procedures Manual (standard operating
procedures). In addition, the IAD demonstrates its commitment to ethics by being an active participant in
reducing fraud, waste, and abuse in the Department and by conducting work in an ethical manner.

Previous Peer Review Recommendation Status

The IAD has implemented the 2018 Peer Review recommendation that recommended the IAD consider
performing a periodic project related to the agency’s ethics-related objectives, programs, and activities. Since
the issuance of the audit recommendation, IAD completed an advisory service identifying fraud, waste, and
abuse risks and controls and participated in the Ethics Policy workgroup as a facilitator and advisor. In the
workgroup, IAD provided advice and potential risks with the updates to the Ethic policy and provided guidance
on the structure of the ethics programs in the Department.

Purpose, Authority, and Responsibility

The IAD maintains an active Internal Audit Charter where the purpose, authority, roles, and responsibilities are
defined. The charter also provides information on the IAD’s mission and the standards it must follow. The
Internal Audit Charter is reviewed every year during the Quality Assurance & Improvement Program (QAIP) and
is updated as necessary.

The most recent update to the Internal Audit Charter was in November 2020. The charter was signed by the
Executive Director, the Internal Audit Director, the Finance & Audit Committee Chairman, and the Board
Chairman after it was approved by the Board. The Internal Audit Charter was posted on both the Department’s
Intranet and Internet

Independence and Objectivity

The IAD reports directly to the TxDMV Board and also has an administrative line to the Executive Director (and
management). This structure ensures that the IAD is independent. Independence is confirmed during each
engagement. Staff assigned to an engagement must confirm their independence prior to starting the
engagement.
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The IAD is objective since the IAD has no management responsibility. Moreover, the TxDMV Board is responsible
for approving the audit plan, operating budget, and the appointment of the Internal Audit Director. The Internal
Audit Charter also identifies roles and responsibilities to ensure independence and objectivity.

Proficiency and Due Professional Care

The IAD assures internal auditors are proficient and have due professional care by having job descriptions that
accurately describe roles and responsibilities and by having an annual training planning process that develops
staff for current and future engagements. Currently, the IAD has over 30 years of audit experience and has staff
with active certifications. Staff currently have the following certifications: Certified Internal Auditor, Certified
Government Auditing Professional, Certified Fraud Examiner, and Certified Information Security Auditor.

Each year, the Internal Audit Director meets with the internal audit staff to go over individual training plans. The
development of the training plan follows the process set in the IAD’s standard operating procedures.

The standard operating procedures also outline the necessary steps needed to ensure that internal staff
(including internal and external specialists) have sufficient proficiency and due professional care to meet audit
standards. Information related to proficiency and due professional care is captured through proficiency forms
and the TeamMate? control programs*.

Quality Assurance and Improvement Program

The IAD has a comprehensive QAIP that ensures audit standards are met. The comprehensive plan includes
obtaining an external assessment every three years and conducting an internal assessment every year. The
external assessment, also known as a Peer Review, is typically conducted by similar state agencies and ensures
conformance and compliance with the applicable auditing standards. The last peer review was done in 2018.

The internal assessment includes a comprehensive review of the efficiency and effectiveness of the internal
audit function as well as reviewing compliance with audit standards. The internal assessment includes a review
of all audit documentation, audit recommendations, and reports for each engagement conducted by the IAD in a
fiscal year prior to finalizing an engagement file. For each engagement, the IAD follows the review steps outlined
in the Teammate control programs and the standard operating procedures. This ensures that each engagement
has sufficient, relevant, and appropriate evidence and that performance standards are followed.

In addition, IAD provides progress and result information on the following:
e Key Performance Indicators (KPIs)
o Audit Recommendation Implementation
o Audit Plan Completion
o Engagements completed within 10% of budgeted hours
o Percentage of overall client satisfaction

o Percentage of client surveys that agree the IAD communicated results clearly and timely

3 TeamMate AM is the audit software used by the IAD. IAD implemented TeamMate + (Plus) in FY2021.

4 A TeamMate control program details the steps used to perform the engagement. The control program also ensures audit
standards are followed. The IAD has two TeamMate control programs: Audit Engagement TeamMate Control Program and
Advisory Service (Consulting) Engagement TeamMate Control Program.
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o Number of Internal Audit Education Efforts conducted annually

o Percentage of clients that believe audit recommendations were useful and beneficial when
implemented

o Percentage of client survey responses that agreed the IAD had sufficient knowledge about the
audited area

o Percentage of relevant certifications maintained by the IAD
o Percentage of staff working on operational initiatives

e Institute of Internal Auditors (IIA) — Internal Audit Capability Model for the Public Sector (Capability
Model)

e Fraud, waste, and abuse allegations and disposition

e External assessment recommendations progress

Managing the Internal Audit Activity

The IAD is managed through the division’s standard operating procedures and TeamMate control programs. The
activity is also managed by continuously assessing risk and through the audit plans. Throughout the year, the IAD
collects risks that may need to be audited in future years®. The risks are evaluated by reviewing data and
obtaining stakeholder and staff feedback. The risks that are considered high are added to a future audit plan.
The audit plan is reviewed and approved the TxDMV Board.

The TxDMV Board also approves the IAD’s operating budget and allocation of the number of full-time
equivalents (FTEs). The TxDMV Board is kept abreast on the audit plan status through board meetings and
monthly conversations with the Board Chair and the Finance & Audit Chair, respectively. In addition, TxDMV
Executive Office is kept abreast on the audit plan status through monthly meetings.

Nature of Work

The IAD aligns itself with the Department’s missions, vision, and goals to provide assurance on the risks that may
have the most impact to the Department. For each risk identified, the IAD ties that risk to the Department’s
strategic plan, goal, and the Legislative Budget Board (LBB) performance and budget area/strategy. This provides
the division a comprehensive view of the risk areas throughout the Department and which areas may have more
risk. In addition, IAD created a strategic plan that supports the Department’s strategic plan and objectives. The
strategic plan includes information on how IAD has position itself to help the Department respond to risks. In
addition, it codifies IAD’s vision, mission, and goals.

IAD’s vision is to be a future focused internal audit function protecting and serving the Department and its
customers and the mission is to identify emerging strategic risks, support adaptability in an evolving
environment, and foster trusted relationships and an ethical environment.

By aligning the IAD’s vision and mission to the Department’s, IAD can focus on where it can add-value and have
the most impact.

5 Any risk that is significant will be audited at the time (see the revision to the FY 2019 Annual Audit Plan).
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Engagement Planning

The IAD uses its standard operating procedures and the TeamMate Control programs to plan engagements. IAD
staff obtain an understanding of the process being evaluated, based on the preliminary objectives established in
the audit plan. The staff collect and evaluate information from several sources: program data, interviews, and
documented procedures. Next, the staff evaluate the risks to the Department and which controls are in place to
mitigate the risk. The staff uses this information to develop final audit objective and fieldwork testing program.
All testing and final objectives are approved by the IAD Director. The staff communicates this information to the
clients through an End of Planning Conference. IAD also logs all risks and controls identified in the planning
phase for future consideration.

Performing the Engagement

IAD uses its standard operating procedures and the TeamMate control programs to perform its engagements.
All engagements are documented within TeamMate. The IAD staff enter work papers and summarize
conclusions based on evidence gathered during fieldwork and as outlined in the fieldwork program. All work is
reviewed by the engagement lead and the Internal Audit Director, or designee. Work that may need clarification
receives coaching notes and the staff address those coaching notes. Upon completion of coaching notes, the IAD
Director or designee reviews and finalizes the corrected workpapers.

While performing the engagement, staff enter and keep track of potential findings, observations, management
discussions, and other items the Issue Viewer in TeamMate. They also track and test risks and controls and
document the outcome. The issues that become findings and observations are reviewed by the IAD Director to
ensure sufficient, appropriate, and relevant evidence is used to support the finding or observation.

Communicating Results

Results are communicated to TxDMV management and Board members in a timely manner. TxDMV
management (client) obtains written and verbal communication on the audit’s progress and results regularly.
IAD has established a goal of communicating with the client every two weeks during the fieldwork phase. In
addition, results and progress are communicated to the TxDMV Executive Office, Finance & Audit Committee
Chair, Board Chair, and the Committee monthly.

Draft reports are reviewed by TxDMV Management, TxXDMV Executive Office, TxDMV Finance & Audit
Committee, and the TxDMV Board Chair prior to being issued. All audit reports are presented or provided to all
Board members via the Board SharePoint site or via a Board meeting.

Monitoring Progress

The IAD monitors the progress of the issued recommendations (external and internal) as they become due. 1AD
uses TeamMate to track and determine if recommendations have been fully implemented. Based on the
severity of the audit recommendation (high or low priority), the IAD may conduct additional testing when the
audit recommendation is implemented. The monitoring progress process is detailed in the standard operating
procedures.
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Resolution of Senior Management’s Acceptance of Risks

The IAD would report any risk acceptance (management accepted risk) that were considered outside acceptable
risk levels, as required by audit standards. During the review period, the Department did not accept any risk that
the IAD found to be outside acceptable risk levels. Risk acceptance communication is implied and discussed in

the standard operating procedures and TeamMate control programs.
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Appendix 1: Compliance Standards

Compliance Standards Summary

The TxDMV Internal Audit Division conducted its internal periodic self - assessment to assess whether the
internal audit function met the Compliance Standards that are outlined by the IIA (lIA Standards) and GAO
(GAGAS) as well as the compliance requirements within the Texas Internal Auditing Act (Texas Government Code
2102). The assessment found that the internal audit function generally conforms/passes with the Compliance
Standards.

The assessment was conducted by students from the University of Texas at Austin. These students were taking
an internal audit class as part of the accounting curriculum and had sufficient training to conduct the
assessment. Internal Auditor Jason Gonzalez and IAD Director Sandra Menjivar-Suddeath oversaw the students
to ensure the work was done in accordance with SAIAF Peer Review standards.

Documentation of Compliance Standards Review

Entity Name: Texas Department of Motor Vehicles

Preparer: Annie Hu, Faizan Manji, Rahul Mehta, Zoey Review Date: 11/17/2020
Rasch (University of Texas at Austin Students)

Reviewer: Sandra Menjivar-Suddeath Review Period: 9/1/2017 to 8/31/2020
Type of Assessment L1 Internal — On-going Internal - Periodic self- | [J External
(check one) monitoring assessment

Overall Assessment: Generally Conforms/Pass

Internal Assessment

An internal audit function may use this program at any time to satisfy the requirement of a Quality Assurance
and Improvement Program for on-going monitoring and periodic internal and external quality assessments. The
preparer will conclude on compliance by making one selection from the pulldown menu:

e Yes =conforms/pass

* No = does not conform/fail

e Ol = conforms/pass with opportunity for improvement
e N/A = not applicable
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Conform/
Citation Standard References
Pass
ETHICS
1 | IAAct2102.011, Does the charter or other Internal Audit Internal Audit Yes
Code of Ethics, document establish the expectation that Charter
GAGAS 1.14 audit staff will conform to the Institute of

Internal Auditors’ Code of Ethics and be
guided by ethical principles?

* CONCLUSION Ethics. Does the internal audit activity comply with Ethics Yes
requirements?

COMMENTS:

PURPOSE, AUTHORITY, AND RESPONSIBILITY

1 | AS 1000, AS Are the purpose, authority, and Internal Audit Yes
1000.A1 responsibility of the internal audit activity Charter
formally defined in a charter, consistent
with the Standards, and approved by the
board?

Is the nature of assurance services,
including those provided to outside parties,
defined in the audit charter?

2 | AS1000.C1 Is the nature of consulting services defined | Internal Audit Yes
in the audit charter? Charter

3 | AS1010 Is the mandatory nature of the Core Internal Audit Yes
Principles for the Practice of Internal Charter. The Internal
Auditing, the Code of Ethics, the Standards, | Audit Charter was
and the Definition of Internal Auditing signed by the
recognized in the internal audit charter? Executive Director

Has the chief audit executive discussed the and the Board.

Mission of Internal Audit and the
mandatory elements of the International
Professional Practices Framework with
senior management and the board?

* CONCLUSION Purpose, Authority, and Responsibility. Does the internal audit Yes
activity comply with the standard on defining purpose, authority,
and responsibility?

pg. 9 Back to AGENDA Peer Review Self - Assessment Report




Board Meeting eBook April 1, 2021 436

Conform/

Citation Standard References
Pass

COMMENTS:

INDEPENDENCE and OBJECTIVITY

1 | IAAct Does the governing board of the state Internal Audit Yes
2102.006(a) agency, or the administrator if the state Charter
agency does not have a governing board,

Organizational Chart
appoint the internal auditor?

2 | IAAct Does the internal auditor report directly to | Internal Audit Yes
2102.007(a)(1) the state agency's governing board or the Charter
administrator of the state agency if the

Organizational Chart
state agency does not have a governing

board?
3 IA Act Doej the zrt())gram of internal audl':;ngf X Internal Audit Yes
conducted by a state agency provide for the
Charter
2102.007(b) auditor to:
GAGAS 3.31 Organizational Chart

e Have access to the administrator

e Be free of all operational and
management responsibilities that
would impair the auditor's ability to
review independently all aspects of
the state agency's operation

Is the Chief Audit Executive:

e Accountable to the head or deputy
head of the government entity or
to those charged with governance?

e Required to report the results of
the audit organization’s work to the
head or deputy head of the
government entity and to those
charged with governance?

e lLocated organizationally outside
the staff or line management
functions of the unit under audit?

e Granted access to those charged
with governance?
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Conform/

Citation Standard References
Pass

e Sufficiently removed from political
pressures to conduct audits and
report findings, opinions, and
conclusions objectively without
fear of political reprisal?

4 | GAGAS 3.46 Before agreeing to perform non-audit Internal Audit Yes
services, did the audit organization perform | Charter

an assessment to determine if: . .
Advisory Service

e The non-audit services are not Agreement
expressly prohibited Template
. . Consulting
e The auditor has determined that the
requirements for performing non- Engagement
audit services in paragraphs 3.49 TeamMate Control
through 3.58 have been met, Program
including: Internal Audit
a. Management is able to effectively Policies &
oversee the non-audit service to be Procedures Manual
performed

b. Auditors obtained assurance that
management assumes all management
responsibilities; designates an individual
who possesses suitable skill, knowledge,
or experience to oversee the services;
evaluates the adequacy and results of
the services performed; and accepts
responsibility for the results of the
services

c. Auditors documented their
understanding with management
regarding objectives; services to be
performed; audited entity’s acceptance
of its responsibilities; the auditor’s
responsibilities; and any limitation of the
nonaudit service

d. An auditor who previously performed
non-audit services for an entity that is a
prospective subject of an audit,
evaluated the impact of those non-audit
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Conform/

Citation Standard References
Pass

services on independence before
accepting an audit

e. An auditor in a government entity
required to perform a non-audit services
disclosed the nature of the threat that
could not be eliminated or reduced to an
acceptable level and modify the GAGAS
compliance statement accordingly

e Any significant threats to
independence have been eliminated
or reduced to an acceptable level
through the application of
safeguards

5 | AS1100 Independence and Objectivity. Is the Internal Audit Yes
internal audit activity independent, and are | Charter

internal auditors’ objective in performing FY 2018 — FY 2020

i ?
their work? Audit Plans
Interpretation:

Organizational independence is effectively
achieved when the chief audit executive
reports functionally to the board. Examples
of functional reporting to the board involve
the board:

e Approving the internal audit charter

e Approving the risk based internal
audit plan

e Approving the internal audit budget
and resource plan

e Receiving communications from the
chief audit executive on the internal
audit activity’s performance relative
to its plan and other matters

e Approving decisions regarding the
appointment and removal of the
chief audit executive
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References

439

Conform/

Pass

e Approving the remuneration of the
chief audit executive
e Making appropriate inquiries of
management and the chief audit
executive to determine whether
there are inappropriate scope or
resource limitations
6 | AS1110 Organizational Independence. Does the Internal Audit Yes
chief audit executive report to a level Charter
lethm the o.rgam.za.tlon that.aI.Iows the EY2018 - 2020
internal audit activity to fulfill its Quality Assurance &
responsibilities?
Improvement
Does the chief audit executive confirm to Program (QAIP)
the board, at least annually, the Reports
orga‘\nlza'flc?nall independence of the internal Internal Audit
audit activity? Policies &
Procedures Manual
7 | AS1110.A1 Is the internal audit activity free from Internal Audit Yes
interference in determining the scope of Charter
internal auditing, performing work, and
communicating results?
Does the chief audit executive disclose such
interference to the board and discuss the
implications?
8 | AS1111 Direct Interaction with the Board. Does the | Internal Audit Yes
Chief Audit Executive communicate and Charter
. . . 5
interact directly with the board? Internal Audit
Policies &
Procedures Manual
9 | AS1112 Chief Audit Executive Roles Beyond Internal N/A
Auditing. Where the chief audit executive
has or is expected to have roles and/or
responsibilities that fall outside of internal
auditing, are safeguards in place to limit
impairments to independence or
objectivity?
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440

Conform/
Citation Standard References
Pass
10 | GAGAS 3.59 Documentation of Independence. Does the | Internal Audit Yes
audit organization document threats to Policies &
independence that require the application Procedures Manual
of safeguards, along with safeguards TeamMate control
applied, in accordance with the conceptual
programs
framework for independence outlined in
GAGAS 3.20-3.26?
11 | AS1120 Individual Objectivity. Do the internal TeamMate control Yes
GAGAS 1.19 auditors have an impartial, unbiased programs
attitude and avoid any conflict of interest?
Independence
Forms
12 | AS1130 Impairments to Independence or Internal Audit Yes
Objectivity. If independence or objectivity | Policies &
is impaired in fact or appearance, are the Procedures Manual
details of the impairment disclosed to TeamMate Control
appropriate parties? (The nature of the
programs
disclosure will depend upon the
impairment.)
13 | 1130.A1 Do the internal auditors refrain from Internal Audit Yes
assessing specific operations for which they | Policies &
were previously responsible within the Procedures Manual
i ?
previous year: TeamMate control
programs
14 | 1130.A2 Does a party outside the internal audit N/A
activity oversee assurance services over
functions over which the Chief Audit
Executive has been responsible?
15 | 1130.A3 Is individual objectivity managed when TeamMate control Yes
assigning resources to assurance services programs
engagements that are provided where the Independence
internal audit activity has previously
Forms
performed consulting services?
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1130.C1

1130.C2

April 1, 2021

Standard

If internal auditors provide consulting
services relating to operations for which
they had previous responsibilities, are
potential impairments to independence or
objectivity disclosed to the client prior to
performing consulting services?

References

FY2018 — FY2019
Advisory Service
Control Programs

441

Conform/

Pass

Yes

17

GAGAS 3.88

Does the audit organization have policies
and procedures on independence, legal,
and ethical requirements that are designed
to provide reasonable assurance that the
audit organization and its personnel
maintain independence and comply with
applicable legal and ethical requirements?
Do the policies and procedures assist the
audit organization in:

e Communicating independence
requirements to its staff

e Identifying and evaluating
circumstances and relationships that
create threats to independence, and
take appropriate action to eliminate
those threats or reduce them to an
acceptable level by applying
safeguards, or, if considered
appropriate, withdraw from the
audit where withdrawal is not
prohibited by law or regulation

Internal Audit
Policies &
Procedures Manual

Yes

18

GAGAS 3.08 -
3.09

In situations where the audit organization
identifies a personal impairment to
independence, is the impairment resolved
in a timely manner? Is there a process to:

e Identify threats to independence

e Evaluate the significance of the
threats identified, both individually
and in the aggregate

o Apply safeguards as necessary to
eliminate the threats or reduce
them to an acceptable level

Internal Audit
Policies &
Procedures Manual

TeamMate control
programs

Independence Policy
or Statements

Yes
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Conform/

Citation Standard References
Pass

If no safeguards are available to eliminate
an unacceptable threat or reduce it to an
acceptable level, is independence
considered to be impaired?

19 | GAGAS 3.24 Has the audit organization established Internal Audit Yes
internal policies and procedures for Policies &
identifying, applying safeguards and Procedures Manual

documenting conclusions on impairments
to independence?

* CONCLUSION Independence and Objectivity. Yes

Is the internal audit activity independent, and are the internal
auditors’ objective in performing their work (AS 1100)?

Independence. In all matters relating to the audit work, is the
audit organization and are the individual auditors, whether
government or public, independent (GAGAS)?

COMMENTS:

PROFICIENCY and PROFESSIONAL JUDGMENT

1 | IAAct2102.006 Is the Chief Audit Executive a Certified Sandra Menijivar- Yes
(b) Public Accountant or a Certified Internal Suddeath -Resumes
Auditor? and Certifications
AND

Does s/he have at least three years of
auditing experience?

2 | AS1210.A1 Does the chief audit executive obtain Internal Audit Yes
GAGAS 3.79 - competent advice and assistance if the Policies &
3.81 internal auditors lack the knowledge, skills, | Procedures Manual

or other competencies needed to perform
all or part of the engagement?

Has the internal audit organization
determined that external specialists who

assist in performing a GAGAS audit are
qualified and competent in their areas of
specialization?
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Standard

Has the internal audit organization
determined that internal specialists

consulting on a GAGAS audit who are not
involved in directing, performing audit
procedures, or reporting on a GAGAS audit,
are qualified and competent in their areas
of specialization? (Note: These specialists
do not have to comply with GAGAS CPE
requirements. However, internal specialists

who are involved in these activities must
comply with GAGAS CPE requirements.)

References

443

Conform/

Pass

for recruitment, hiring, continuous
development, assignment, and evaluation

Policies &
Procedures Manual

3 | 1210.A2 Do the internal auditors have sufficient Internal Audit Yes
knowledge to evaluate the risk of fraud and | Policies &
the manner in which it is managed by the Procedures Manual
organization? (NOTE: Internal auditors are Staff Training Record
not expected to have the expertise of a and Staff Resumes
person whose primary responsibility is and Certifications
detecting and investigating fraud.)
4 | 1210.A3 Do the internal auditors have knowledge of | Staff Training Record Yes
key information technology risks and and Staff Resumes
controls and available technology-based and Certifications
audit techniques to perform their assigned
work? (NOTE: Not all internal auditors are
expected to have the expertise of an
internal auditor whose primary
responsibility is information technology
auditing.)
5 | 1210.C1 Does the chief audit executive decline the Internal Audit Yes
consulting engagement or obtain Policies &
competent advice and assistance if the Procedures Manual
internal audit staff lacks the knowledge, TeamMate control
skills, or other competencies needed to programs
perform all or part of the engagement?
6 | GAGAS3.70 Does the audit organization have a process | Internal Audit Yes
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Standard

References

444

Conform/

Pass

of staff to maintain a competent
workforce?
7 | AS1210 Proficiency. Do internal auditors possess Internal Audit Yes
GAGAS 3.72 the knowledge, skills, and other Policies &
competencies needed to perform their Procedures Manual
individual responsibilities? TeamMate control
Does the internal audit activity collectively | programs
possess or obtain the knowledge, skills, and Audit Team
other competencies needed to perform its -
Proficiency
o
responsibilities® Document
Do the staff members collectively possess
Temporary
the technical knowledge, skills, and
Personnel Template
experience necessary to be competent for
the type of work being performed before
beginning work on that assignment?
8 | AS1220 Due Professional Care. Do the internal Audit Team Yes
1220.A1 auditors apply the care and skill expected Proficiency
of a reasonably prudent and competent Document
internal auditor? (NOTE: Due professional
i infallibility.) Temporary
care does not imply infallibility. Personnel Template
Do the internal auditors exercise due
professional care by considering the:
e Extent of work needed to achieve
the engagement's objectives
e Relative complexity, materiality, or
significance of matters to which
assurance procedures are applied
e Adequacy and effectiveness of
governance, risk management, and
control processes
e Probability of significant errors,
fraud, or noncompliance
e Cost of assurance in relation to
potential benefits
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9 | 1220.A2 In exercising due professional care, do the TeamMate control Yes
internal auditors consider the use of programs
technology-based audit and other data
analysis techniques?
10 | 1220.A3 Are the internal auditors alert to the TeamMate control Yes
significant risks that might affect objectives, | programs
operations, or resources? (NOTE: Assurance
procedures alone, even when performed
with due professional care, do not
guarantee that all significant risks will be
identified.)
11 | 1220.C1 Do the internal auditors exercise due TeamMate control Yes
professional care during a consulting programs
engagement by considering the: Advisory Service
o Needs and expectations of clients, Agreement
including the nature, timing, and Template
communication of engagement Internal Audit
results Policies &
e Relative complexity and extent of Procedures Manual
work needed to achieve the
engagement’s objectives
e Cost of the consulting engagement
in relation to potential benefits
12 | AS1230 Continuing Professional Development. Do Internal Audit Yes
the internal auditors enhance their Policies &
knowledge, skills, and other competencies Procedures Manual
through conU:umg professional Staff Proficiency and
development: Training Records
13 | GAGAS3.76 Does the audit organization maintain Staff Proficiency and Yes
GAGAS 3.78 quality control procedures, including Training Records
documentation, to help ensure that each
auditor completed Continuing Professional
Education (CPE) in accordance with the
following?
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e Complete 24 hours of CPE every 2
years that directly relate to
governmental auditing, the
government environment, or the
specific/unique environment in
which the audited entity operates

e At least an additional 56 hours (for
a total of 80 hours every two-year
period) that directly enhance the
auditor’s professional proficiency to
perform audits and/or attestation
engagements

e At least 20 of the 80 hours
completed in each year of the 2-
year period. Or, if hired in the
middle of a 2-year period, complete
a defined pro-rated number of CPE

References

446

Conform/

Pass

hours

14 | GAGAS 3.79 IF USING THE WORK OF EXTERNAL & Internal Audit Yes
INTERNAL SPECIALISTS. Does the audit Policies &
organization ensure such specialists are Procedures Manual
qualified and competent in their areas of

S Temporary

specialization: Personnel Template

15 | GAGAS 3.81 IF USING THE WORK OF INTERNAL Internal Audit Yes
SPECIALISTS. Does the audit organization Policies &
ensure that internal specialists performing | Procedures Manual
work as part of the audit team are meeting
GAGAS CPE requirements?

* CONCLUSION Proficiency and Due Professional Care. Are engagements Yes

performed with proficiency and due professional care (AS 1200)?

Professional Judgment. Is professional judgment used in planning

and performing audits and in reporting the results (GAGAS 3.60)?

Competence. Does the staff assigned to perform the audit

collectively possess adequate professional competence for the
tasks required (GAGAS 3.69)?
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References
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Conform/

Pass

QUALITY ASSURANCE AND IMPROVEMENT PROGRAM

GAGAS 3.85

quality control encompass the audit
organization’s leadership, emphasis on
performing high quality work, and the
organization’s policies and procedures
designed to provide reasonable assurance
of complying with professional standards

Policies &
Procedures Manual

TeamMate control
programs

1 | IAAct Does the Chief Audit Executive conduct Internal Audit Yes
2102.007(a)(5) quality assurance reviews in accordance Policies &
with the Standards for the Professional Procedures Manual
Practice of Internal Auditing, the Code of
Ethics contained in the International
Professional Practices Framework as
promulgated by the Institute of Internal
Auditors, and generally accepted
government auditing standards, and
periodically take part in a comprehensive
external peer review?
2 | AS1310 Requirements of the Quality Assurance and | Internal Audit Yes
Improvement Program — Does the quality Policies &
assurance and improvement program Procedures Manual
include both internal and external
assessments?
3 | AS1311 Internal Assessments. Do internal Internal Audit Yes
assessments include: Policies &
e Ongoing monitoring of the Procedures Manual
performance of the internal audit 2018 - 2020 QAIP
activity Report
e Periodic self-assessments or 2018 Peer Review
assessments by other persons Self-Assessment
within the organization who have Report
sufficient knowledge of internal
audit practices
4 | GAGAS 3.83 Does the audit organization’s system of Internal Audit Yes
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and applicable legal and regulatory
requirements that collectively address the
following?

e Leadership responsibilities for
quality within the audit
organization

e Independence, legal, and ethical
requirements

e Initiation, acceptance, and
continuance of audit engagements

e Human resources

e Audit performance,
documentation, and reporting

e Monitoring of quality

5 | GAGAS3.84 Does the audit organization do the Internal Audit Yes
following? Policies &

. . Procedures Manual
e Document its quality control

policies and procedures 2018 — 2020 QAIP

Reports
e Communicate those policies and P

procedures to its personnel Records Schedule

e Document compliance with its
quality control policies and
procedures

e Maintain such documentation for a
period of time sufficient to enable
those performing monitoring
procedures and peer reviews to
evaluate the extent of the audit
organization's compliance with its
quality control policies and

procedures
6 | GAGAS 3.95 Does the audit organization analyze and 2018 — 2020 QAIP Yes
summarize the results of its monitoring Reports

procedures at least annually, with
identification of any systemic issues
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needing improvement along with
recommendations for corrective action?

7 AS 1312 External Assessments. Are external 2018 Peer Review Yes
assessments, such as quality assurance Internal Audit

reviews, conducted at least once every five -
Policies &

years by a qualified, independent assessor Procedures Manual
or assessment team from outside the

organization?

The chief audit executive must discuss with
the board:

e The form and frequency of external
assessments

e The qualifications and
independence of the external
assessor or assessment team,
including any potential conflict of
interest

Does the chief audit executive encourage
board participation in the external
assessments to reduce perceived or
potential conflicts of interest?

8 | GAGAS 3.96 Does the audit organization have an 2018 Peer Review Yes
external peer review at least once every 3 Internal Audit

years by reviewers independent of the Policies &

audit organization being reviewed to

Procedures Manual
determine if the audit organization is
conforming to applicable professional
standards? (This review should include
determining if the system of quality control
was suitably designed and whether the
audit organization is complying with its
quality control system.)

Did the audit organization take remedial,
corrective actions as needed based on the
results of the peer review? (While the

Yellow Book is currently silent on this
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matter, the SAIAF encourages consideration
be given to this area.)

References

450

Conform/

Pass

9 | AS1320 Reporting on the Quality Assurance and 2019 & 2020 QAIP Yes
Improvement Program. Does the chief Letters
audit executive communicate the results of 2018 Peer Review
the quality assurance and improvement
program to senior management and the
board at least annually?
Disclosure should include
e The Scope and frequency of both
the internal and external
assessments
e The qualifications and
independence of the assessor(s) or
assessment team, including
potential conflicts of interest
e Conclusions of assessors
e Corrective action plans
10 | GAGAS 3.105 Does the chief audit executive provide a Board Yes
copy of the external peer review report to Communication
those charged with governance including through SharePoint
the appropriate oversight bodies? and Board Internal
Audit Site
11 | AS1321 Use of “Conforms with the International Internal Audit Yes
Standards for the Professional Practice of Policies &
Internal Auditing.” Does the internal audit | Procedures Manual
activity indicate that it conforms with the
International Standards for the Professional
Practice of Internal Auditing only if
supported by the results of the quality
assurance and improvement program?
12 | AS1322 Disclosure of Nonconformance. If Internal Audit Yes
nonconformance with the Code of Ethics or | Policies &
the Standards impacts the overall scope or | Procedures Manual
operation of the internal audit activity,
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does the chief audit executive disclose the
nonconformance and the impact to senior
management and the board?
13 | GAGAS 2.23 Stating Compliance with GAGAS in the Internal Audit Yes
Auditors’ Report. Does the audit Policies &
organization refer to compliance with Procedures Manual
GAGAS in its audit reports, as appropriate
with the level of compliance outlined in
GAGAS 2.24 - 2.25?
* CONCLUSION Quality Assurance and Improvement Program. Yes
Does the chief audit executive develop and maintain a quality
assurance and improvement program that covers all aspects of the
internal audit activity and assesses the efficiency and effectiveness
and identifies opportunities for improvement (AS 1300)?
Quality Control and Assurance. When performing audits or
attestation engagements in accordance with GAGAS, has the audit
organization established and maintained a system of quality
control that is designed to provide reasonable assurance that the
organization and its personnel comply with professional standards
and applicable legal and regulatory requirements; and does it have
an external peer review at least once every 3 years (GAGAS)?
COMMENTS:
MANAGING THE INTERNAL AUDIT ACTIVITY
1 |IAAct Does the chief audit executive develop an FY 2018- FY 2020 Yes
2102.005(1) & annual audit plan that is prepared using risk | Internal Audit Plans
2102.007 (a)(2) assessment techniques and that identifies
the individual audits to be conducted
during the year?
2 | PS2010 Planning. Has the chief audit executive FY 2018- FY 2020 Yes
established risk-based plans to determine Internal Audit Plans
the priorities of the internal audit activity,
consistent with the organization's goals?
3 | 2010.A1 e |s the internal audit activity's plan of FY 2018— EY 2020 Yes
engagements based on a documented .
Internal Audit Plans
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risk assessment undertaken at least
annually?

e Is the input of senior management and
the board considered in this process?

References

452

Conform/

Pass

e Does the chief audit executive consider

4 | 2010.C1 . . FY 2018- FY 2020 Yes
accepting proposed consulting .
Internal Audit Plans
engagements based on the
engagement's potential to improve Board
management of risks, add value, and Communication
. e, s
improve the organization’s operations? through SharePoint
e Are engagements that have been and Board Internal
accepted included in the plan? Audit Site
Organizational
Review
5 IA Act Has the chief audit executive conducted Annual Reports Yes
2102.007(a)(3) audits specified in the audit plan and
documented deviations?
6 PS 2020 . Comm‘unlcatl‘on and Approval. Do.es FY 2018— EY 2020 Yes
the chief audit executive communicate Int | Audit Pl
the internal audit activity’s plans and nternal Audit Flans
resource requirements, including Annual Reports
significant interim changes, to senior
management and to the board for
review and approval?
e Has the chief audit executive also
communicated the impact of resource
limitations?
7 IA Act Does the governing board of the state FY 2018- FY 2020 Yes

2102.006(d)

agency, or the administrator of the state
agency if the state agency does not have a
governing board, periodically review the
resources dedicated to the internal audit
program and determine if adequate
resources exist to ensure that risks
identified in the annual risk assessment are
adequately covered within a reasonable
time frame?

Internal Audit Plans
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8 IA Act 2102.008 Is the annual audit plan that is developed FY 2018- FY 2020 Yes
by the chief audit executive approved by Internal Audit Plans
the state agency’s governing board, or by
the administrator of the state agency if the
state agency does not have a governing
board?
9 PS 2030 Resource Management. Does the chief FY 2018- FY 2020 Yes
audit executive ensure that internal audit Internal Audit Plans
resources are appropriate, sufficient, and
effectively deployed to achieve the
approved plan?
10 | PS 2040 Policies and Procedures. Has the chief Internal Audit Yes
audit executive established policies and Policies &
procedures to guide the internal audit Procedures Manual
activity?
11 | PS 2050 Coordination and Reliance. Does the chief | Board Activity Yes
audit executive share information, Reports
coordinate activities, and consider relying
upon the work of other internal and
external assurance and consulting service
providers to ensure proper coverage and
minimize duplication of efforts?
12 | s 2060 Reporting to Senior Management and the Board Activity Yes
Board.
Reports
e Does the chief audit executive report
periodically to senior management and | Monthly Meetings
the board on the internal audit with the TxDMV
activity’s purpose, authority, Executive Office
responsibility, and performance relative | (Activity Reports)
to its plan and on its conformance with
the Code of Ethics and the Standards? | Internal Audit
o o Policies & Procedure
e Does the reporting include significant
risk and control issues, including fraud Manual
risks, governance issues, and other
matters that require the attention of
senior management and/or the board?
e Does the chief audit executive’s
reporting and communication to senior
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management and the board include
information about management’s
response to risk that, in the chief audit
executive’s judgment, may be
unacceptable to the organization?

References

454

Conform/

Pass

13

IA Act

2102.0091 and
2102.015

e Does the chief audit executive prepare
an annual report and submit the report
before November 1 of each year to the
governor, the Legislative Budget Board,
the Sunset Advisory Commission, the
state auditor, the state agency's
governing board, and the
administrator?

e Do the form and content of the report
conform to the State Auditor’s
instructions?

e Does the agency post on its Internet
website the approved internal audit
plan and annual report?

Annual Reports

Internal Audit
Policies &
Procedures Manual

Yes

CONCLUSION

PS 2000 Managing the Internal Audit Activity.

Does the chief audit executive effectively manage the internal

audit activity to ensure it adds value to the organization?

Yes

COMMENTS:

NATURE OF WORK

IA Act 2102.005
()

Does the program of internal auditing
include periodic audits of the agency’s
major systems and controls, including:

e Accounting systems and controls

e Administrative systems and
controls

e Electronic data processing systems
and controls

Risk Assessment and
Audit Plans

Yes

IA Act
2102.007(6)

Does the chief audit executive conduct
economy and efficiency audits and program
results audits as directed by the state
agency's governing board or the

Risk Assessment and
Audit Plans

Yes
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administrator of the state agency if the
state agency does not have a governing

board?
3 PS 2100 Nature of Work. Does the internal audit Risk Assessment and Yes
activity evaluate and contribute to the Audit Plans

improvement of the organization’s
governance, risk management, and control
processes using a systematic, disciplined,
and risk-based approach?

4 PS 2110 Governance. Does the internal audit Risk Assessment and Yes
activity assess and make appropriate Audit Plans
recommendations to improve the

organization’s governance processes for:

e Making strategic and operational
decisions

e Qverseeing risk management
control

e Promoting appropriate ethics and
values within the organization

e Ensuring effective organizational
performance management and
accountability

e Communicating risk and control
information to appropriate areas of
the organization

e Coordinating the activities of and
communicating information among
the board, external and internal
auditors, other assurance
providers, and management

5 2110.A1 Does the internal audit activity evaluate the | Risk Assessment and Yes
design, implementation, and effectiveness | Audit Plans
of the organization’s ethics-related

objectives, programs, and activities?
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6 2110.A2 Does the internal audit activity assess Risk Assessment and Yes
whether the information technology Audit Plans

governance of the organization sustains
and supports the organization’s strategies
and objectives?

7 PS 2120 Risk Management. Does the internal audit | Risk Assessment and Yes
activity evaluate the effectiveness and Audit Plans
contribute to the improvement of risk
management processes?

Interpretation: Determining whether risk
management processes are effective is a
judgment resulting from the internal
auditor’s assessment that:

e Organizational objectives support
and align with the organization’s
mission

e Significant risks are identified and
assessed

e Appropriate risk responses are
selected that align risks with the
organization’s risk appetite

e Relevant risk information is
captured and communicated in a
timely manner across the
organization, enabling staff,
management, and the board to
carry out their responsibilities

Does the internal audit activity gather the
information to support this assessment
during multiple engagements? The results
of these engagements, when viewed
together, should provide an understanding
of the organization’s risk management
processes and their effectiveness.

pg. 30 Back to AGENDA Peer Review Self - Assessment Report



Board Meeting eBook

Citation

April 1, 2021

Standard

Are risk management processes monitored
through ongoing management activities,
separate evaluations, or both?

References

457

Conform/

Pass

8 2120.A1 Does the internal audit activity evaluate risk | Risk Assessment and Yes
exposures relating to the organization’s Audit Plans
governance, operations, and information
systems regarding the following?
e Achievement of the organization’s
strategic objectives
e Reliability and integrity of financial
and operational information
e Effectiveness and efficiency of
operations and programs
e Safeguarding of assets
e Compliance with laws, regulations,
policies, procedures and contracts
9 2120.A2 Does the internal audit activity evaluate the | Risk Assessment and Yes
potential for the occurrence of fraud and Audit Plans
how the organization manages fraud risk?
10 | 2120.C1 During consulting engagements, do the Risk Assessment and N/A
internal auditors address risk consistent Audit Plans
with the engagement’s objectives, and are TeamMate Advisory
they alert to the existence of other .
o ren Service Engagement
significant risks? — Control Program
11 | 2120.C2 Do the internal auditors incorporate their FY 2019 — FY 2020 Yes
knowledge of risks gained from consulting Annual Audit Plan
engagements into their evaluation of the TeamMate control
organization’s risk management processes?
programs
12 | 2120.C3 When assisting management in establishing | Internal Audit Yes
or improving risk management processes, Policies &
do internal auditors refrain from assuming Procedures Manual
any ma‘nagt.eme?nt responsibility by actually Internal Audit
managing risks: Charter
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13 | PS2130 Control. Does the internal audit activity FY 2019 — FY 2020 Yes
assist the organization in maintaining Annual Audit Plan
effect!ve controls by .e\./aluatmg their internal Audit
effectlv?ness arfd eff|C|.ency and by i Policies &
promoting continuous improvement? Procedures Manual
14 | 2130.A1 Does the internal audit activity evaluate the | FY 2019 — FY 2020 Yes
adequacy and effectiveness of controls in Annual Audit Plan
responding to risks within the
organization’s governance, operations, and
information systems regarding the:
e Achievement of the organization’s
strategic objectives
e Reliability and integrity of financial
and operational information
e Effectiveness and efficiency of
operations and programs
e Safeguarding of assets
e Compliance with laws, regulations,
policies, procedures and contracts
15 | 2130.C1 Are internal auditors incorporating FY 2019 — FY 2020 Yes
knowledge of controls gained from Annual Audit Plan
consulting engagements into evaluations of TeamMate control
the organization’s control processes?
programs
Internal Audit
Policies &
Procedures Manual
* CONCLUSIONS Nature of Work. Yes

Does the internal audit activity evaluate and contribute to the

improvement of the organization’s governance, risk management,

and control processes using a systematic, disciplined, and risk-
based approach (PS 2100)?

COMMENTS:
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MONITORING PROGRESS

1 PS 2500.A1 Has the chief audit executive established a Internal Audit Yes
follow-up process to monitor and ensure Policies &
that management actions have been Procedures Manual

effectively implemented or that senior
management has accepted the risk of not
taking action?

2 PS 2500.C1 Does the internal audit activity monitor the | Internal Audit Yes
disposition of results of consulting Policies &
engagements to the extent agreed upon Procedures Manual

with the client?

3 PS 2500 Monitoring Progress — Has the chief audit Internal Audit Yes
executive established and maintained a Policies &

system to monitor the disposition of results | Procedures Manual
communicated to management?

* CONCLUSIONS Monitoring Progress. Yes

Has the chief audit executive established and maintained a system
to monitor the disposition of results communicated to
management (PS 2500)?

COMMENTS:
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Appendix 3: Work Paper Review Checklist

Work Paper Review Summary

As part of the self-assessment, the Internal Audit Division is required to review the audit documentation (work
papers) obtained and developed for one audit engagement that was conducted during the peer review period.
The audit selected for review was audit number #20-03, the Title and Registration Customer Support (audit). The
audit was conducted in FY 2020 and had one audit finding related to title and registration customer service
delivery processes. The audit was found to have a maturity rating of a 2, which meant that the process had
similar procedures followed by several employees, but the results may not be consistent. The process is not
completely documented and has not been sufficiently evaluated to address risks.

The workpaper review found that the audit generally conformed/passed. Below is the detailed review and
documentation

Documentation of Work Papers Review

Entity Name: Texas Department of Motor Vehicles

Engagement Name: Title and Registration Customer Support

Preparer: Jason Gonzalez Review Date: 1/8/2021
Reviewer: Sandra Menjivar-Suddeath Review Period: 9/1/2017 to 8/31/2020
Type of Assessment L] Internal - Internal - Periodic self- | [ External
(check one) . N assessment

On-going monitoring

Overall Assessment: Generally Conforms/Pass

Internal Assessment

An internal audit function may use this program to review audit documentation for an individual engagement at
any time to satisfy the requirement of a Quality Assurance and Improvement Program for on-going monitoring
and periodic internal and external quality assessments. The preparer will conclude on compliance by making one
selection from the pull-down menu:

e Yes =conforms/pass

e No = does not conform/fail

e Ol = conforms/pass with opportunity for improvement
e N/A = not applicable
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. Comply/P
Compliance Standard ass References
PLANNING CONCLUSIONS
1. Do the internal auditors develop and document a plan for each Ves C.2.PRG program
engagement, including the engagement’s objectives, scope, timing, steps #1-2
and resource allocations? Does the plan consider the organization’s
. S . 5
strategies, objectives, and risks relevant to the engagement? (PS Project Profile
2200)
2. Do the auditors adequately plan an‘d dqcument the planning of the Yes Gain a Preliminary
work necessary to address the audit objectives? (GAGAS 6.06-6.12) .
Understanding Folder
3. Didthe internal e.\udltor determine apprqprlate and sufficient Yes Audit Timeline
resources to achieve engagement objectives based on an
evaluation of the nature and complexity of each engagement, time
constraints, and available resources? (PS 2230)
4. Did the auditors obtain a sufficient understanding of information e
o Yes Identify Significant
systems controls necessary to assess the audit risk and plan the Inf on's
audit within the context of the audit objectives for the systems that nformation System
were significant to the objectives? (GAGAS 6.23 —6.27) PRG
5. Did the internal auditor develop and document work programs that .
. .. Yes Project Plan
achieve the engagement objectives? (PS 2240)
Conclusion: Planning Steps met audit standards.
SCOPE
6. Isthe internal auditor’s scope sufficient to achieve the objectives of Yes Project Plan & Risk
the engagement? (PS 2220)
Assessment Folder
7. Pld.the auqltors adequa.teIY identify and define the scope, and was Yes Project Plan & Risk
it directly tied to the objectives of the engagement? (GAGAS 6.09)
Assessment Folder
Conclusion: Scope was properly defined.
PERFORMING THE ENGAGEMENT
8. Do the internal auditors identify, analyze, evaluate, and document .
L . . , L Yes Quality Assurance
sufficient information to achieve the engagement's objectives? (PS . .
Strategic Analysis PRG
2300)
B.3
- e § -
9. Are audit staff properly supervised? (GAGAS 6.53-6.55; PS 2340) Ves See review sign offs in
TeamMate
10. Is sufficient, appropriate evidence obtained to provide a reasonable
! Y Ref d Draft
basis for the auditors’ findings and conclusions? (GAGAS 6.56-6.78; es ererenced bra ]
PS 2320) Report — |IAD Review
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11. Do the a.udltors preparc:e audit documetha)tlon rfel'ated to p‘Iannlng, Ves See the following
conducting, and reporting for each audit in sufficient detail to fold
olders:

enable an experienced auditor, who has had no previous
connection with the audit, to understand from the audit e Quality Assurance
documentation the nature, timing, extent, and results of audit

o . . Strategic Analysis
procedures performed, the audit evidence obtained and its source

and the conclusions reached, including evidence that supports the e Communication
auditors’ significant judgments and conclusions? Do the auditors Procedures
prepare audit documentation that contains support for findings,

conclusions, and recommendations before they issue their report? e Training

(GAGAS 6.79-6.85) e Customer Follow-

up

e Ticket Resolution

e Fieldwork Phase

Conclusion: Sufficient evidence was gathered to support conclusions.

REPORTING

12. Do the internal auditors communicate the engagement results as

. Yes Audit Report and
required? (PS 2400 — PS 2450)

Draft (AS2)
13. Do the auditors issue reports. communicating the results of each Ves Reporting Phase PRG
completed performance audit? (GAGAS 7.03)
14. Do th auditors use .a forrn‘ of the‘ audit report that ‘|s appropriate Yes Reporting Phase PRG
for its intended use in writing or in some other retrievable form?
(GAGAS 7.04)
15. Do the auditors prepare reports that contain (1) the objectives, Ves Audit Report and

scope, and methodology of the audit; (2) the audit results, including
findings, conclusions, and recommendations, as appropriate; (3) a
statement about the auditors’ compliance with generally accepted
government auditing standards; (4) a summary of the views of
responsible officials; and, (5) if applicable, the nature of any
confidential or sensitive information omitted? (GAGAS 7.08)

16. Is the report timely, complete, accurate, objective, convincing,
clear, and as concise as the subject permits? (GAGAS A7.02)

Draft (AS2) PRG

Yes Audit Report and
Draft (AS2) PRG

17. Distributing Reports. Are audit reports distributed to those charged
with governance, to the appropriate officials of the audited entity,
and to the appropriate oversight bodies or organizations requiring
or arranging for the audits? (GAGAS 7.44 a)

Yes Reporting Phase PRG

Conclusion: The reporting phase met the audit standards, but there was a delay in submitting the report to the

Sunset Commission. The Sunset Commission was inadvertently left off the original external distribution due to an
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Compliance Standard References
ass

error in the distribution list. The issue was corrected once it was identified, but it was about two months after the
original distribution. The IAD has corrected this issue by updating their distribution list.

RESOLUTION OF MANAGEMENT’S ACCEPTANCE OF RISKS

18. When the chief audit executive believes that senior management
has accepted a level of residual risk that may be unacceptable to
the organization, does the chief audit executive discuss the matter
with senior management? (PS 2600)

N/A

If the decision regarding residual risk is not resolved; does the
chief audit executive report the matter to the board for
resolution?

Conclusion: Not applicable as no instances were found during the peer review period.
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Appendix 4: Summary of Issues

Issue Summary

The IAD was in compliance with auditing standards and had a pass rating in the self-assessment. The IAD did
identify an opportunity to refine its audit goals and performance measures. Below is the detailed
documentation.

Summary of Issues Documentation

Entity Name: Texas Department of Motor Vehicles

Preparer: Sandra Menjivar-Suddeath Review Date: 1/8/2021
Reviewer: Review Period: 9/1/2017 to 8/31/2020
Type of Assessment O Internal - Internal - Periodic self- | [ External
(check one) . o assessment

On-going monitoring

Overall Assessment: Generally Conforms/Pass

Instructions: For every issue that the peer review team determines should be carried forward from the
Compliance Standards and Review of Audit Documentation forms, the peer review team should identify the
applicable auditing standard (standard reference) and the corresponding number (e.g., E3), describe the issue,
develop a recommendation, and indicate whether the issue is an example of “does not comply/fail” or an
“opportunity for improvement” (Ol). Add rows as necessary.

Peer Reviews are intended to help the Internal Audit function and the organization receiving the review. In
addition to evaluating compliance with Standards and the Act and identifying any instances of noncompliance,
peer reviews provide an opportunity to identify best practices and opportunities for improvement for the
Internal Audit function’s consideration. An Ol does not require any action on the part of the organization;
however, the organization should give them serious consideration. The organization should provide a
management response indicating what action, if any, they will take. The current peer review did not identify any
opportunities for improvement.
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( HELPING TEXANS GO. HELPING TEXAS GROW.
Board Meeting Date: 4/1/2021
BRIEFING
I

To: Texas Department of Motor Vehicles Board
From: Linda M. Flores, CPA, Chief Financial Officer, Finance & Administrative Services Division Director
Agenda Iltem: 6.C

Subject: FY 2020 End of Year Reports
RECOMMENDATION
Briefing Only

PURPOSE AND EXECUTIVE SUMMARY

The Annual Financial Report is prepared in compliance with Texas Government Code, Section 2101.011 and in accordance
with the reporting requirements established by the Comptroller’s Office. The report is not audited but will be considered
for audit by the State Auditor’s Office as part of the State of Texas Comprehensive Annual Financial Report. The annual
report was submitted to the Texas Comptroller by November 20, 2020, in compliance with the established deadline.

Government Code Section § 2101.0115 was added by Act of May 26, 2001, 77th Leg., R.S., H.B. 2914 and requires
state agencies to submit an Annual Report of Nonfinancial Data. This report includes nonfinancial schedules
previously included in the Annual Financial Report. The Annual Report of Nonfinancial Data was submitted to the
Office of the Governor, State Auditor, Legislative Budget Board and the Legislative Reference Library in accordance with
the established December 31, 2020 deadline.

FINANCIAL IMPACT

In Fiscal Year (FY) 2020, the TxDMV'’s expenditures were funded by the General Revenue Fund 0001 (Expenditures =
$13,353,329), State Highway Fund 0006 (Expenditures =5590,249) and the Texas Department of Motor Vehicle Fund 0010
(Expenditures = $137,082,395), as detailed on Exhibits A-2 Combining Statement of Revenues and Expenditures and
Changes in Fund Balances All General and Consolidated Funds and B-2 Combining Statement of Revenues, Expenditures
and Changes in Fund Balances Special Revenue Funds.

BACKGROUND AND DISCUSSION

Annual Financial Report
Exhibit | — Combined Balance Sheet (Statement of Net Assets)

The TxDMV closes FY 2020 with a net asset balance increase of $12,311,050. Total net asset amount on August 31, 2020
is $295.4 million.
* Cashin State Treasury consist of the net of revenues collected and deposited and legislative appropriation expense
into the TxDMV Fund.
* Legislative Appropriations represents the unspent appropriations in General Revenue (Fund 0001.) This includes
any benefits appropriations. Motor Vehicle Crime Prevention Authority (MVCPA) is the only item in Fund 0001.
*  Accounts Receivable (A/R) represents the amounts due from Tax Assessor Collectors and Regional Offices less
collections. The decrease of $4.65 million in A/R compared to the prior year is primarily a timing difference in
counties processing deposits at year end.
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In Capital Assets, the non-current asset had a net decrease of $292,212 due to the disposal of old assets and the
removal of the associated accumulated depreciation.

Payables were $1.19 million greater in 2020 because more invoices were outstanding at year end.

Employees Compensable Leave represents unused vacation and overtime of employees at year end. Leave
balances increased $981,008 due to staff not using their vacation time, primarily due to COVID-19.

Exhibit Il — Combined Statement of Revenues, Expenditures, and Changes in Fund Balances

Revenues
The TxDMV collected $1.74 billion at year end with a decrease in revenue of approximately $168.43 million from the
previous year.

Federal Revenues decreased $117,871 in FY 2020 due to a half year of billings for the Commercial Vehicle
Information Systems and Networks (CVISN) grant which began in late FY 2018.

Licenses, Fees and Permits reflects only the revenue collected and reportable by the TXDMV. In 2020, TxDMV Fund
0010 revenue from the issuance of licenses, fees, and permits totaled approximately $153 million. Revenue
deposited to the State Highway Fund decreased by approximately $151.5 million, or 8.8% compared to FY 2019.
The decrease in revenue is primarily attributable to economic changes in the second half of the fiscal year due to
the COVID-19 pandemic.

Interest & Investment Income decreased $152,375 due to interest rates decreasing from 2.4% to 1.6%.

Expenditures

Expenditures totaled $152.3 million (after adjustments) and increased approximately $7.19 million from the prior year
primarily due to an increase in pre-printed license plates and a Texas Facilities Commission study on repairs for the Camp
Hubbard facility.

Salaries and Wages increased $2.18 million from the prior year as a result of an overall increase in staffing. There
was an average of 713 full-time equivalents (FTE’s) in FY 2019 and 727 in FY 2020. Also, the Legislature approved
23 additional positions beginning in FY 2020.

Professional Fees and Services reflect a net increase of $2.1 million from FY 2019 primarily due to an increase in
IT and Consultant services.

Materials & Supplies reflect a decrease of $1.18 million primarily due to additional postage meter funding in
FY 2019.

Repairs and Maintenance reflect a net increase from FY 2019 of $89,113 primarily due to the Windows 10
Registration and Titling System upgrade.

Printing and Reproduction reflect a decrease of $432,832 primarily due to a decrease in Digital Imaging services
related to COVID-19 waivers in place.

Exhibit VI — Combined Statement of Net Assets

This exhibit reflects the August 31 cash balances in funds that are fiduciary in nature. TXDMV has no funds that meet the
new criteria for fiduciary activity as established in GASB 84 for FY 2020.

Annual Report of Nonfinancial Data

The annual report contains non-financial information that depicts an agency’s operational activities during the fiscal
year. It includes various schedules required by Government Code 2101.0115 Financial Information Required of State
Agencies. The following items are of particular interest.

Appropriation Item Transfer Schedule identifies transfers of appropriated money between the agency’s
appropriated strategies.
o In Fiscal Year 2020, transfers were limited to one-time, unanticipated costs.

HUB Strategic Plan Progress Form provides a percentage of historically underutilized businesses (HUBs) used by
an agency for specific procurement categories.

Back to AGENDA



Board Meeting eBook April 1, 2021 468

HELPING TEXANS GO. HELPING TEXAS GROW.

w ( Texas Department of Motor Vehicles

O

O

The TxDMV exceeded the Fiscal Year 2020 HUB goals for its three categories: Commaodities, Other Services
and Special Trade Construction. This is a result of the continued concerted efforts to expand the inclusion
of HUBs not already on the Centralized Master Bidders List (CMBL) when requesting bids/quotes on
procurements, especially for spot purchases services. Special trade services, i.e. building and facility
services, previously processed through the interagency memorandum of agreement with the Texas
Department of Transportation, is a growing procurement category for TxDMV. In Fiscal Year 2020,
although the percentage spend was less than 2019, total HUB expenditures in this category grew from
$4,918 to $113,990.

TxDMV takes a proactive stance on the HUB program. In the new virtual environment, TXxDMV continues
reaching out to potential HUB vendors through virtual spot-bid fairs, and with online training sessions and
online introductory meetings between the vendors and Department business and purchasing staff.

e Indirect Cost Schedule provides detailed information about expenditures paid by or on behalf of the TxDMV for
employee benefits including Social Security benefits, health insurance, retirement contributions, benefit
replacement pay, and workers’ and unemployment compensation. It also includes indirect costs related to debt
service and services provided by oversight agencies like the Comptroller, Attorney General, Department of
Information Resources, and State Auditor.

@)
O

Payroll related costs were higher for FY 2020 due to an overall increase in staffing headcount.

The Statewide Cost Allocation Plan (SWCAP) identifies and allocates costs the State incurs for central
services such as accounting, computing, payroll and other statewide support provided by specific
agencies. Agencies reimburse the General Revenue from other funding sources based on an allocation of
current year appropriated funds. In FY 2020, there was a decrease of approximately $556K for the CAPPS
(Centralized Accounting & Payroll/Personnel System) costs allocated from the Comptroller of Public
Accounts.

e Schedule of Professional/Consulting Fees and Legal Service Fees provides an itemized list of fees paid for
professional, consulting and legal services. The schedule includes the name of the vendor paid, the amount paid,
and the reason the services were provided.

o InFY 2020, there was an increase of approximately $2.1 million in expenditures attributable to
Information Technology and Consultant services, primarily related to the Registration and Title System
Refactoring project.

Professional/Consulting Services Vendors — Expenditures over $300,000 in FY 2020
Name Amount Service Provided
Apex Systems Inc 761,780.30 | Information Technology Services
Carahsoft Technology Corporation 1,310,211.02 | Information Technology Services
Datamanusa LLC 305,025.00 | Information Technology Services
NF Consulting Services 1,316,678.72 | Information Technology Services
Nipun Systems Inc 408,540.93 | Information Technology Services
Southwest Research Institute 321,830.38 | Consultant Services Other
Southwest Research Institute 313,042.96 | Information Technology Services
Texas Department of Information Resources 10,509,272.62 | Computer Services-Statewide Tech
Workquest 341,043.60 | Information Technology Services
Page 3 of 4
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Schedule of Space Occupied lists the name and address of each building an agency occupies, the total amount of
square feet leased, and the amount of square feet used in a state-owned building. It also lists the cost per square
foot leased, the annual and monthly costs of leased space, and the name of each lessor.

Schedule of Vehicles Purchased lists the vehicles purchased during this fiscal year.
o Four vehicles were procured during FY 2020.

Alternative Fuel Program Status lists the number of vehicles purchased by fiscal year that use alternative fuel.
Fuel usage is listed with the number of gallons used during the year.

Schedule of Itemized Purchases identifies proprietary purchases that are procured from one vendor without
considering an equivalent product to be supplied by another vendor. The schedule must provide a written
justification explaining the need for the specifications, the reasons that competing products were not satisfactory
and additional information as required by the Comptroller. The schedule identifies each product purchased, the
amount of the purchase, and the name of the vendor.
o Promiles Software Development Corp. and Explore Information Service LLC wrote the source code for
Texas Permitting and Routing Optimization System (TxPROS) and Texas International Apportioned
Registration (TxIRP) and are the only vendors that can provide support services for these applications.
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November 20, 2020

Honorable Greg Abbott, Governor

Honorable Glenn Hegar, Texas Comptroller

Mr. Jerry McGinty, Director, Legislative Budget Board

Ms. Lisa R. Collier, CPA, CFE, CIDA, First Assistant State Auditor

Ladies and Gentlemen:

We are pleased to submit the annual financial report of the Texas Department of Motor
Vehicles for the year ended August 31, 2020, in compliance with Texas Government Code
Annotated, Section 2101.011, and in accordance with the requirements established by the
Texas Comptroller of Public Accounts.

Due to the statewide requirements embedded in Governmental Accounting Standards
Board (GASB) Statement No. 34, Basic Financial Statements — and Management’s
Discussion and Analysis — for State and Local Governments, the Comptroller of Public
Accounts does not require the accompanying annual financial report to comply with all the
requirements in this statement. The financial report will be considered for audit by the
state auditor as part of the audit of the State of Texas Comprehensive Annual Financial
Report (CAFR); therefore, an opinion has not been expressed on the financial statements
and related information contained in this report.

If you have any questions, please contact Mr. Sergio Rey, Assistant Chief Financial Officer,
at (512) 465-1216, or Ms. Linda M. Flores, CPA, Chief Financial Officer, at (512) 465-4125.

Sincerely,

Mmﬁ H Beeriz=
Whitney H. Brewster
Executive Director

4000 JACKSON AVENUE, AUSTIN, TEXAS 78731 ‘ 0 JNEEE S WACI=\NIBJAWE 89 (888-DMVGOTX) * F 512.465.3098 | www.TxDMV.gov
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EXHIBIT I
COMBINED BALANCE SHEET
Statement of Net Assets - Governmental Funds
For the Year Ended August 31, 2020

478

Governmental Fund Types Capital Long Term
General Revenue Special Revenue Total Asset Liabilities Statement of
(EXH A-1) (EXH B-1) Governmental Adjustments Adjustments Net Assets
Assets
Current Assets:
Cash on Hand S 0.00 $ 37,100.00 $ 37,100.00 $ $ 37,100.00
Cash in Bank 0.00 20,000.00 20,000.00 20,000.00
Cash in State Treasury 29,149,003.65 160,693,082.92 189,842,086.57 189,842,086.57
Legislative Appropriations 15,628,657.21 0.00 15,628,657.21 15,628,657.21
Receivables:

Federal 0.00 0.00 0.00 0.00
Accounts Receivable 0.00 132,955,412.62 132,955,412.62 132,955,412.62
Due From Other Funds (Note 12) 0.00 0.00 0.00 0.00
Due From Other Agencies (Note 12) 0.00 62,730.00 62,730.00 62,730.00
Consumable Inventories 0.00 54,820.67 54,820.67 54,820.67

Total Current Assets 44,777,660.86 293,823,146.21 338,600,807.07 338,600,807.07
Non - Current Assets:
Capital Assets:
Non - Depreciable

Land and Land Improvements
Depreciable

Buildings and Building Improvements

Less - Accumulated Depreciation

Furniture and Equipment 4,882,842.05 4,882,842.05
Less - Accumulated Depreciation (3,801,194.13) (3,801,194.13)
Vehicles, Boats, & Aircraft 1,341,696.18 1,341,696.18
Less - Accumulated Depreciation (549,924.03) (549,924.03)
Intangibles Computer Software 3,875,591.07 3,875,591.07
Less - Accumulated Amortization (3,826,407.16) (3,826,407.16)
Total Non Current Assets 1,922,603.98 1,922,603.98
Total Assets S 44,777,660.86 $ 293,823,146.21 $ 338,600,807.07 $ 1,922,603.98 $ 0.00 $ 340,523,411.05

The accompanying notes to the financial statements are an integral part of this exhibit.

2
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Governmental Fund Types Capital Long Term
General Revenue Special Revenue Total Asset Liabilities Statement of
(EXH A-1) (EXH B-1) Governmental Adjustments Adjustments Net Assets
Liabilities
Current Liabilities:
Payables:
Vouchers Payable S 368,309.86 $ 859,380.75 S 1,227,690.61 $ S S 1,227,690.61
Accounts Payable 895,159.28 8,359,073.56 9,254,232.84 9,254,232.84
Payroll Payable 42,729.71 4,900,614.98 4,943,344.69 4,943,344.69
Due to Other Funds (Note 12) 0.00 0.00 0.00 0.00
Due to Other Agencies (Note 12) 48,671.49 0.00 48,671.49 48,671.49
Unearned Revenues 24,750,343.62 0.00 24,750,343.62 24,750,343.62
Employees Compensable Leave (Note 5) 3,415,798.80 3,415,798.80
Total Current Liabilities 26,105,213.96 14,119,069.29 40,224,283.25 3,415,798.80 43,640,082.05
Non-Current Liabilities:
Employees' Compensable Leave (Note 5) 1,491,625.98 1,491,625.98
Total Non-Current Liabilities 1,491,625.98 1,491,625.98
Total Liabilities 26,105,213.96 14,119,069.29 40,224,283.25 4,907,424.78 45,131,708.03
Fund Financial Statement
Fund Balances:
Non Spendable (Inventory) 0.00 54,820.67 54,820.67 54,820.67
Restricted 0.00 279,649,256.25 279,649,256.25 279,649,256.25
Committed 3,955,694.80 0.00 3,955,694.80 3,955,694.80
Assigned 48,015.90 0.00 48,015.90 48,015.90
Unassigned 14,668,736.20 0.00 14,668,736.20 14,668,736.20
Total Fund Balances 18,672,446.90 279,704,076.92 298,376,523.82 298,376,523.82
Total Liabilities and Fund Balance $ 44,777,660.86 $ 293,823,146.21 $ 338,600,807.07
Government-Wide Statement of Net Assets
Net Assets:
Invested in Capital Assets, Net of Related Debt 1,922,603.98 $ S 1,922,603.98
Unrestricted (4,907,424.78) (4,907,424.78)
Total Net Assets 1,922,603.98 $ (4,907,424.78) $ 295,391,703.02
3
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EXHIBIT I

COMBINED STATEMENT OF REVENUES, EXPENDITURES,

AND CHANGES IN FUND BALANCES

Statement of Activities - Governmental Funds

For the Year Ended August 31, 2020
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Gover | Fund Types
Capital Long-Term
General Special Revenue Total Assets Liabilities Statement of
(EXH A-2) (EXH B-2) Gover | Adj Adj Activities
Revenues
Legislative Appropriations:
Original Appropriations S 12,835,851.00 $ 0.00 $ 12,835,851.00 $ $ $ 12,835,851.00
Additional Appropriations 83,452.07 0.00 83,452.07 83,452.07
Federal Revenues 0.00 106,386.71 106,386.71 106,386.71
Federal Pass-Through Revenues 0.00 0.00 0.00 0.00
State Grant Pass- Through 0.00 0.00 0.00 0.00
Licenses, Fees and Permits 46,077.32 1,724,236,393.17 1,724,282,470.49 1,724,282,470.49
Interest & Investment Income 6,503.35 2,576,740.52 2,583,243.87 2,583,243.87
Settlement of Claims 0.00 0.00 0.00 0.00
Sales of Goods and Services 0.00 244,260.00 244,260.00 244,260.00
Other (15,914.91) 34,685.21 18,770.30 18,770.30
Total Revenues 12,955,968.83 1,727,198,465.61 1,740,154,434.44 1,740,154,434.44
Expenditures
Salaries and Wages 365,476.26 40,780,199.35 41,145,675.61 981,007.85 42,126,683.46
Payroll Related Costs 88,631.90 15,143,272.69 15,231,904.59 15,231,904.59
Professional Fees and Services 527,179.64 17,050,599.37 17,577,779.01 17,577,779.01
Travel 6,631.22 229,878.41 236,509.63 236,509.63
Materials and Supplies 362,664.10 14,658,845.94 15,021,510.04 15,021,510.04
Communications and Utilities 1,577.76 5,013,709.66 5,015,287.42 5,015,287.42
Repairs and Maintenance (297,417.74) 3,851,209.02 3,553,791.28 3,553,791.28
Rentals and Leases 6,914.95 1,039,835.98 1,046,750.93 1,046,750.93
Printing and Reproduction 4,594.68 4,117,148.01 4,121,742.69 4,121,742.69
Claims and Judgements 0.00 0.00 0.00 0.00
Federal Pass-Through Expenditures 0.00 0.00 0.00 0.00
State Grant Pass-Through Expenditures 13,673.00 0.00 13,673.00 13,673.00
Intergovernmental Payments 12,162,092.31 0.00 12,162,092.31 12,162,092.31
Public Assistance Programs 88,691.72 0.00 88,691.72 88,691.72
Other Operating Expenditures 22,619.56 35,430,282.99 35,452,902.55 35,452,902.55
Capital Outlay 0.00 357,661.84 357,661.84 (357,661.84) 0.00
Depreciation Expense 0.00 646,630.46 646,630.46
Total Expenditures 13,353,329.36 137,672,643.26 151,025,972.62 288,968.62 981,007.85 152,295,949.09
Excess (Deficit) of Revenues over Expenditures (397,360.53) 1,589,525,822.35 1,589,128,461.82 (288,968.62) (981,007.85) 1,587,858,485.35
Other Financing Sources (Uses)
Transfers In (Note 12) 599,051.23 0.00 599,051.23 599,051.23
Transfers Out (Note 12) (667,771.97) (1,575,461,468.64) (1,576,129,240.61) (1,576,129,240.61)
Sale of Capital Assets 4,267.30 1,422.43 5,689.73 (6,372.50) (682.77)
Legislative Financing Sources 0.00 0.00 0.00 0.00
Insurance Recoveries 0.00 0.00 0.00 0.00
Legislative Transfers In (Note 12) 0.00 0.00 0.00 0.00
Legislative Transfers Out (Note 12) 0.00 0.00 0.00 0.00
Gain (Loss) on Capital Assets 0.00 0.00 0.00 3,129.28 3,129.28
Inc (Dec) in Net Assets Due to Interagency Transfer 0.00 0.00 0.00 0.00
Total Other Financing Sources (Uses) (64,453.44) (1,575,460,046.21) (1,575,524,499.65) (3,243.22) 0.00 (1,575,527,742.87)
Net Change in Fund Balances/Net Assets (461,813.97) 14,065,776.14 13,603,962.17 (292,211.84) (981,007.85) 12,330,742.48
Fund Fi ial - Fund Bal;
Fund Balance - Beginning 19,156,850.34 265,638,300.78 284,795,151.12 284,795,151.12
Restatements 0.00 0.00
Fund Balance as Restated 19,156,850.34 265,638,300.78 284,795,151.12 284,795,151.12
Appropriations Lapsed (22,589.47) (22,589.47) (22,589.47)
Fund Balances - August 31, 2020 $ 18,672,446.90 $ 279,704,076.92 $ 298,376,523.82 $ 297,103,304.13
Government-wide Statement of Net Assets
Net Change in Net Assets $ 298,376,523.82 (292,211.84) (981,007.85) $ 297,103,304.13
Net Assets-Beginning 2,214,815.82 (3,926,416.93) (1,711,601.11)
Restatements 0.00
Net Assets, September 1, 2020, as Restated and Adjusted 2,214,815.82 (3,926,416.93) (1,711,601.11)
Net Assets-August 31, 2020 $ 298,376,523.82 $ 1,922,603.98 $ (4,907,424.78) $ 295,391,703.02
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NOTES TO THE FINANCIAL STATEMENTS

NOTE 1: SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

Scope of Entity

The Texas Department of Motor Vehicles (TxDMV), created in 2009 by the authority of H.B. 3097, 81st Legislature,
Regular Session, is an agency of the State of Texas. TXDMV is responsible for titling and registering vehicles, licensing
and regulating of the motor vehicle sales and distribution, salvage dealers, registering commercial
oversize/overweight (OS/OW) vehicles, and providing auto theft prevention grants.

The TxDMV has not identified any component units which should have been blended into an appropriated fund.
Basis of Presentation

Due to the statewide requirements included in Governmental Accounting Standards Board Statement No. 34, Basic

Financial Statements - and Management’s Discussion and Analysis - for State and Local Governments, the

Comptroller of Public Accounts does not require the accompanying annual financial report to comply with all the

requirements of this statement. The financial report will be considered for audit by the State Auditor as part of the

audit of the State of Texas Comprehensive Annual Financial Report; therefore, an opinion has not been expressed
on the financial statements and related information contained in this report.

Fund Structure

The accompanying financial statements are presented on the basis of funds, each of which is considered a separate
accounting entity.

Governmental Fund Types & Government-wide Adjustment Fund Types

General Revenue Funds

General Revenue Fund (0001) — This fund is used to account for all financial resources of the State
except those required to be accounted for in another fund.

License Plate Trust Fund (0802) — This fund is used to receive and account for fees charged from
the sale of specialty license plates collected under Subchapter G, Transportation Code. Funds are
to be used in accordance with their specific statutory purpose.

Suspense Funds

Suspense Funds, known as Agency Funds in prior years, are used to account for assets held in a
custodial capacity for the benefit of other agencies or individuals. These funds had previously been
classified as fiduciary activities. However, with the State of Texas implementing GASB 84 in Fiscal
Year 2020, these funds are now classified as governmental and are consolidated with General
Revenue Funds.

Proportional Registration Distributive Trust Fund (0021) — This fund is used primarily to collect and
distribute registration fees from trucking companies that operate in more than one state. The fees
are distributed to the individual states based on mileage driven.

7
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Intermodal Container & Milk Transport TxDMV Fund (1623) — This fund is used as a holding account
for the county and/or municipality portions of three new oversize/overweight permit fees created
in FY 2018. The fees are held until they can be disbursed to the appropriate county or municipality.

Child Support Deductions (0807) — This fund is used as a holding account where child support
payroll deductions are held until disbursed.

City, County, MTA, & SPD Fund (0882) - This fund is used as a holding account where taxes for the
State are collected until disbursed.

Suspense Fund (0900) - This fund is used when depositing funds where final disposition has not
been determined at the time of the receipt of funds.

Direct Deposit Correction Account (0980) — This fund is used to temporarily hold and account for
direct deposits that are unable to be processed until the correct disposition of the item is
determined.

Special Revenue Funds

State Highway Fund (0006) — This fund is restricted to expenditures for the building, maintaining,
and policing of the State highways. It derives its financing primarily from legally dedicated
revenues such as motor fuels tax and vehicle registration fees, and from federal reimbursements
for selected construction projects.

Texas Department of Motor Vehicles Fund (0010) — This fund is used by the department for
operations, administration, enforcement, accounting costs and related liabilities for the fund.
Revenue includes fees from motor vehicle registration, title certificates, special vehicle permits,
specialty license plates and other transportation-related permits. This fund was initially enacted
by H.B. 2202, 83" Legislature; however, it was not exempted from funds consolidation. The 84t
Legislature recreated the fund through S.B. 1512, and it was exempted in funds consolidation.

Capital Assets Adjustments Fund Type

Capital Assets Adjustment fund type is used to convert governmental fund types’ capital assets
from modified accrual to full accrual.

Long Term Liabilities Adjustments Fund Type

The Long-Term Liabilities Adjustments fund type is used to convert all other governmental fund
types’ debt from modified accrual to full accrual. The composition of this fund type is discussed in
Note 5.

Fiduciary Fund Types

Fiduciary funds account for assets held by the State in a trustee capacity or as an agent for individuals,
private organizations, other governmental units, and/or other funds. When assets are held under the terms
of a formal trust agreement, either a pension trust fund, or a private purpose trust fund is used. TXDMV has
no funds that meet the new criteria for fiduciary activity as established in GASB 84 for Fiscal Year 2020.

Basis of Accounting

The basis of accounting determines when revenues and expenditures or expenses are recognized in the accounts
and reported in the financial statements. The accounting and financial reporting treatment applied to a fund is
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determined by its measurement focus.

Governmental fund types that build the fund financial statements are accounted for using the modified accrual basis
of accounting. Under the modified accrual basis, revenues are recognized in the period in which they become
measurable and available to finance operations of the fiscal year or liquidate liabilities existing at fiscal year-end.
The State of Texas considers receivables collected within sixty days after year-end to be available and recognizes
them as revenues of the current year for Fund Financial Statements prepared on the modified accrual basis. For
federal contracts and grants, revenues have been accrued to the extent earned by eligible expenditures within each
fiscal year. Expenditures and other uses of financial resources are recognized when the related liability is incurred.

Governmental adjustment fund types that will build the government-wide financial statements are accounted for
using the full accrual method of accounting. This includes capital assets, accumulated depreciation, unpaid
Employee Compensable Leave, the unmatured debt service (principal and interest) on general long-term liabilities,
long-term capital leases, and long-term claims and judgments. The activity will be recognized in these new fund
types.

Budgets and Budgetary Accounting

The budget is prepared biennially and represents appropriations authorized by the Legislature and approved by the
Governor (the General Appropriations Act). The Board adopts an annual operating budget and policies consistent
with these appropriations. Encumbrance accounting is utilized for budgetary control purposes. An encumbrance is
defined as an outstanding purchase order or other commitment for goods or services. It reserves a part of the
applicable appropriation for future expenditure. Encumbrance balances are reported in Note 15.

Unencumbered and unexpended funds are generally subject to lapse 60 days after the end of the fiscal year for
which they were appropriated.

Assets, Liabilities and Fund Balances

Assets

Cash and Cash Equivalents
Short-term highly liquid investments with an original maturity of three months or less are considered cash
equivalents. Cash in bank represents the TxDMV Travel Advance Fund.

Receivables
The receivables represent revenue from fees and federal funds that has been earned but not received. This
account is presented net of Allowance for Bad Debts.

Inventories and Prepaid Items

This represents supplies and postage on hand. Supplies for governmental funds are accounted for using
the consumption method of accounting. The cost of these items is recognized as an expenditure when
items are consumed.

Capital Assets
Assets with an initial, individual cost of more than $5,000 and an estimated useful life in excess of one year

are capitalized. These assets are capitalized at cost or, if purchased, at appraised fair value as of the date
of acquisition. Depreciation is reported on all “exhaustible” assets. Assets are depreciated over the
estimated useful life of the asset using the straight-line method.
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Liabilities

Accounts Payable
Accounts payable represents the liability for the value of assets or services received at the balance sheet
date for which payment is pending.

Payroll Payable
Payroll payable represents the liability for the August payroll payable on September 1%,

Employees' Compensable Leave

Employees’ compensable leave represents the liability that becomes due upon the occurrence of relevant
events such as resignations, retirements, and uses of leave balances by covered employees. Liabilities are
reported separately as either current or non-current in the statement of net assets. These obligations are
normally paid from the same funding source from which each employee’s salary or wage compensation
was paid.

Fund Balance/Net Assets

The difference between fund assets and liabilities is “Net Assets” on the government-wide, proprietary and
fiduciary fund statements, and the “Fund Balance” is the difference between fund assets and liabilities on
the governmental fund statements.

Fund Balance Components
Nonspendable fund balance includes amounts not available to be spent because they are either (1) not in
spendable form or (2) legally or contractually required to be maintained intact.

Restricted fund balance includes those resources that have constraints placed on their use through external
parties or by law through constitutional provisions.

Committed fund balance can only be used for specific purposes pursuant to constraints imposed by formal
action of the State’s highest level of decision-making authority (the Legislature). Those committed amounts
cannot be used for any other purposes unless the Legislature removes or changes the specified use by taking
the same action it employed to previously commit those amounts.

Assigned fund balance amounts are constrained by the agency’s intent to use them for specific purposes
that are neither restricted nor committed.

Unassigned fund balance is the residual classification for the general fund. This classification represents
fund balance that was not assigned to other funds and was not restricted, committed or assigned to specific
purposes within the general fund.

Invested in Capital Assets, Net of Related Debt

Invested in capital assets, net of related debt consists of capital assets, net of accumulated depreciation
and reduced by outstanding balances for outstanding balances for bond, notes, and other debt that are
attributed to the acquisition, construction or improvement of those assets.

Unrestricted Net Assets

Unrestricted net assets consist of net assets that have no constraints placed on net asset use by external
sources or by law through constitutional provisions or enabling legislation. Unrestricted net assets often
have constraints on resources, which are imposed by management but can be removed or modified.

0
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Interfund Activities and Balances

The agency has the following types of transactions among funds:

Transfers

Legally required transfers that are reported when incurred as Transfers In by the recipient fund and as
Transfers Out by the disbursing fund.

Reimbursements

Reimbursements are repayments from funds responsible for expenditures or expenses to funds that made
the actual payment. Reimbursements of expenditures made by one fund for another that are recorded as
expenditures in the reimbursing fund and as a reduction of expenditures in the reimbursed fund.
Reimbursements are not displayed in the financial statements.

Accrual of Operating Transfers, Reimbursements, and Residual Equity Transfers are shown as Due To and
Due From instead of accounts receivable or accounts payable.
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NOTE 2: CAPITAL ASSETS

A summary of changes in Capital Assets for the year ended August 31, 2020, is presented below:

PRIMARY GOVERNMENT

Reclass Reclass. Reclass.
. Balance Adjust/ . Increase Decrease " . Balance
Governmental Activities 09/01/19 Restate Comcﬁlpeted e Inter-Agency Additions Deletions 08/31/20
Transaction Transaction
Non-Depreciable Assets $ $ $ $ $ $ $
Total Non-Depreciable
Assets

Depreciable Assets
Buildings/Building

Improvements

Furniture and Equipment 4,670,870.25 268,463.84 (56,492.04) 4,882,842.05
Vehicles, Boats, & Aircraft 1,307,773.18 89,198.00 (55,275.00) 1,341,696.18
Other Assets

Total Depreciable Assets 5,978,643.43 357,661.84 | (111,767.04) 6,224,538.23

Less Accumulated
Depreciation for:
Buildings/Building

Improvements
Furniture and Equipment (3,451,252.21) (403,190.74) 53,248.82 (3,801,194.13)
Vehicles, Boats, & Aircraft (461,471.03) (143,728.00) 55,275.00 (549,924.03)

Other Capital Assets
Total Accumulated

Depreciation (3,912,723.24) (546,918.74) 108,523.82 (4,351,118.16)
Depreciable Assets, Net 2,065,920.19 (189,256.90) (3,243.22) 1,873,420.07
Amortizable Assets —

Intangible:

Land Use Rights
Computer Software 3,875,591.07 3,875,591.07

Other Capital Intangible
Total Amortizable Assets —
Intangible 3,875,591.07 3,875,591.07
Less Accumulated
Amortization for:

Land Use Rights
Computer Software (3,726,695.44) (99,711.72) (3,826,407.16)

Other Capital Intangible
Total Accumulated

Amortization (3,726,695.44) (99,711.72) (3,826,407.16)
Amortizable Assets —

Intangible, Net 148,895.63 (99,711.72) 49,183.91
Governmental Activities

Capital Assets, Net $ 2,214,815.82 (288,968.62) (3,243.22) 1,922,603.98

Back to AGENDA




Board Meeting eBook April 1, 2021 489
Texas Department of Motor Vehicles (608)
-UNAUDITED-

NOTE 3: DEPOSITS, INVESTMENTS, & REPURCHASE AGREEMENTS

Deposits of Cash in Bank
As of August 31, 2020, the carrying amount of deposits was $20,000.00 as presented below:

Cash in Bank — Carrying Amount $ 20,000.00
Total Cash in Bank (Exhibit 1) $ 20,000.00

NOTE 4: SHORT-TERM DEBT

Not Applicable

NOTE 5: LONG-TERM LIABILITIES

Changes in Long-Term Liabilities
During the year ended August 31, 2020, the following changes occurred in liabilities.

Gover.m:n.ental Balance Additions Reductions Balance Amounts Due
Activities 9/01/19 8/31/20 Within Year

Compensable $3,926,416.93 | $4,815,512.68 | $3,834,504.83 | $4,907,424.78 | $3,415,798.80
Leave

Employees' Compensable Leave

A State employee is entitled to be paid for all unused vacation time accrued, in the event of the employee's
resignation, dismissal, or separation from State employment, provided the employee has had continuous
employment with the State for six months. Expenditures for accumulated vacation leave balances are recognized in
the period paid or taken in governmental fund types. For these fund types, the liability for unpaid benefits is
recorded in the Statement of Net Assets. An expense and liability for proprietary fund types are recorded in the
proprietary funds as the benefits accrue to employees. No liability is recorded for non-vesting accumulating rights
to receive sick pay benefits.

NOTE 6: BONDED INDEBTEDNESS

Not Applicable

NOTE 7: DERIVATIVE INSTRUMENTS

Not Applicable
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NOTE 8: LEASES

Operating Leases
Included in the expenditures reported in the financial statement are the following amounts of rent paid or due under
operating lease obligations:

Fund Type Amount

Fund 0001 S 4,325.62
Fund 0010 S 998,368.37

Note: Future minimum lease rental payments under non-cancelable operating leases having an initial term in excess
of one year are as follows:

Year Ended August 31,

2021 S 908,637.38
2022 801,909.39
2023 716,779.71
2024 424,029.85
2025 323,945.67
2026-29 248,350.78
Total Minimum Future Lease Rental Payments $ 3,423,652.78

NOTE 9: PENSION PLANS AND OPTIONAL RETIREMENT PROGRAM

Not Applicable

NOTE 10: DEFERRED COMPENSATION

Not Applicable

NOTE 11: POST EMPLOYMENT HEALTH CARE AND LIFE INSURANCE BENEFITS

Not Applicable

/l
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NOTE 12: INTERFUND ACTIVITY AND TRANSACTIONS

The agency experienced routine transfers with other State agencies, which were consistent with the activities of the
fund making the transfer. Repayment of interfund balances will occur within one year from the date of the financial
statement. Individual balances and activity at August 31, 2020, are as follows:

0 0
General Revenue (01)

Appd Fund 0802, D23 fund 0802

Agy 300, D23 fund 0803 8,204.94 Shared Fund
Agy 300, D23 fund 0804 12,859.68 Shared Fund
Agy 300, D23 fund 0805 (12,385.18) Shared Fund
Agy 300, D23 fund 0807 (1,610.20) Shared Fund
Agy 302, D23 fund 0804 1,861.43 Shared Fund
Agy 302, D23 fund 0805 180.77 Shared Fund
Agy 305, D23 fund 0015 930.95 Shared Fund
Agy 306, D23 fund 0802 2,524.91 Shared Fund
Agy 307, D23 fund 0802 201.66 Shared Fund
Agy 332, D23 fund 0802 397.12 Shared Fund
Agy 403, D23 fund 3004 3,536.70 Shared Fund
Agy 403, D23 fund 3005 183.59 Shared Fund
Agy 403, D23 fund 3006 45.39 Shared Fund
Agy 403, D23 fund 3008 4,232.86 Shared Fund
Agy 407, D23 fund 0802 2,540.18 Shared Fund
Agy 411, D23 fund 0802 (2,882.31) Shared Fund
Agy 506, D23 fund 0802 1,806.08 Shared Fund
Agy 529, D23 fund 0802 11,310.93 Shared Fund
Agy 530, D23 fund 0802 8,073.65 Shared Fund
Agy 537, D23 fund 0802 5,453.93 Shared Fund
Agy 537, D23 fund 0803 65,254.31 Shared Fund
Agy 537, D23 fund 0804 1,213.19 Shared Fund
Agy 537, D23 fund 0805 4,268.29 Shared Fund
Agy 542, D23 fund 0802 0.03 Shared Fund
Agy 542, D23 fund 4100 4,283.69 Shared Fund
Agy 542, D23 fund 4200 5,489.46 Shared Fund
Agy 551, D23 fund 0802 30,588.98 Shared Fund
Agy 555, D23 fund 1802 2,431.64 Shared Fund
Agy 555, D23 fund 2802 279.35 Shared Fund
Agy 555, D23 fund 3802 628.30 Shared Fund
Agy 576, D23 fund 0802 8,284.47 Shared Fund
Agy 582, D23 fund 0802 268.92 Shared Fund
Agy 701, D23 fund 2242 72.35 Shared Fund
Agy 701, D23 fund 2250 308.15 Shared Fund
Agy 701, D23 fund 2260 23.96 Shared Fund
Agy 701, D23 fund 2270 164.00 Shared Fund
Agy 701, D23 fund 2271 173.97 Shared Fund
Agy 701, D23 fund 2273 402.73 Shared Fund
Agy 701, D23 fund 2274 286.02 Shared Fund
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Transfer In Transfer Out Source
Agy 711, D23 fund 0802 6,969.22 Shared Fund
Agy 714, D23 fund 0802 12,508.90 Shared Fund
Agy 715, D23 fund 0802 2,349.87 Shared Fund
Agy 717, D23 fund 0802 4,142.25 Shared Fund
Agy 718, D23 fund 0802 9,142.09 Shared Fund
Agy 721, D23 fund 0802 234,406.13 Shared Fund
Agy 724, D23 fund 0802 3,814.61 Shared Fund
Agy 730, D23 fund 0802 82.55 Shared Fund
Agy 732, D23 fund 0802 24.15 Shared Fund
Agy 733, D23 fund 0802 11,665.37 Shared Fund
Agy 734, D23 fund 0802 12.07 Shared Fund
Agy 737, D23 fund 0802 53.49 Shared Fund
Agy 738, D23 fund 0802 6,034.57 Shared Fund
Agy 743, D23 fund 0802 115.19 Shared Fund
Agy 751, D23 fund 0802 1,274.37 Shared Fund
Agy 752, D23 fund 0802 11,977.04 Shared Fund
Agy 753, D23 fund 0802 2,131.77 Shared Fund
Agy 754, D23 fund 0802 22,492.72 Shared Fund
Agy 755, D23 fund 0802 570.11 Shared Fund
Agy 756, D23 fund 0802 1,713.73 Shared Fund
Agy 757, D23 fund 0802 4,056.17 Shared Fund
Agy 759, D23 fund 0802 705.24 Shared Fund
Agy 765, D23 fund 0802 174.61 Shared Fund
Agy 781, D23 fund 4003 1,832.93 Shared Fund
Agy 781, D23 fund 4004 (0.22) Shared Fund
Agy 781, D23 fund 4005 (2,250.62) Shared Fund
Agy 781, D23 fund 4006 0.08 Shared Fund
Agy 781, D23 fund 4007 105.79 Shared Fund
Agy 781, D23 fund 4008 23,034.34 (1,107.32) Shared Fund
Agy 781, D23 fund 4009 13,449.89 (916.64) Shared Fund
Agy 781, D23 fund 4010 87.38 Shared Fund
Agy 781, D23 fund 4011 618.92 Shared Fund
Agy 781, D23 fund 4012 345.61 Shared Fund
Agy 781, D23 fund 4013 17.70 Shared Fund
Agy 781, D23 fund 4014 149.08 Shared Fund
Agy 781, D23 fund 4015 43.71 Shared Fund
Agy 781, D23 fund 4016 91.81 Shared Fund
Agy 781, D23 fund 4017 114.72 Shared Fund
Agy 781, D23 fund 4018 149.98 Shared Fund
Agy 781, D23 fund 4019 80.13 Shared Fund
Agy 781, D23 fund 4020 (0.38) Shared Fund
Agy 781, D23 fund 4021 21.48 Shared Fund
Agy 781, D23 fund 4022 (285.83) Shared Fund
Agy 781, D23 fund 4023 43.76 Shared Fund
Agy 781, D23 fund 4025 (384.46) Shared Fund
Agy 783, D23 fund 0802 200.76 Shared Fund
Agy 802, D23 fund 3030 38,613.47 Shared Fund
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Transfer In Transfer Out Source
Agy 802, D23 fund 3043 111,018.79 Shared Fund
Agy 802, D23 fund 3044 89,135.84 (471.16) Shared Fund
Agy 802, D23 fund 3045 76,506.59 Shared Fund
Agy 802, D23 fund 3046 33,049.27 (284.52) Shared Fund
Agy 802, D23 fund 3047 75,708.54 Shared Fund
Agy 802, D23 fund 3048 22,842.64 Shared Fund
Agy 802, D23 fund 3049 22,092.81 (31.81) Shared Fund
Agy 802, D23 fund 3050 7,503.97 (1,400.00) Shared Fund
Agy 802, D23 fund 3051 6,538.26 Shared Fund
Agy 802, D23 fund 3057 1,990.60 Shared Fund
Agy 802, D23 fund 3116 33,728.42 Shared Fund
Agy 802, D23 fund 3120 11,093.35 Shared Fund
Agy 802, D23 fund 3142 1,291.60 Shared Fund
Agy 802, D23 fund 3151 253.60 Shared Fund
Agy 802, D23 fund 3152 3,982.47 Shared Fund
Agy 808, D23 fund 0802 1,338.37 Shared Fund
Agy 813, D23 fund 0802 175,899.94 Shared Fund
Agy 902, D23 fund 8020 723.40 Shared Fund
Appd Fund 0001, D23 fund 0001
Agy 902, D23 fund 0001 11,951.05 Surplus Property
Total Transfer In/Out Other Agencies 599,051.23 667,771.97
Special Revenue (02)
Appd Fund 0006, D23 fund 0006
Agy 601, D23 fund 0006 1,575,461,468.64 Shared Cash
Total Transfers In/Out 599,051.23 1,576,129,240.61
om O A 0 Other Age 0

General Revenue (01)

Appd Fund 0802, D23 fund 0802
Agy 902, D23 fund 0001 22,680.00 Shared Fund
Agy 902, D23 fund 0010 40,050.00 Shared Fund
Agy 701, D23 fund 2242 1,302.56 Shared Fund
Agy 701, D23 fund 2250 3,113.78 Shared Fund
Agy 701, D23 fund 2260 46.05 Shared Fund
Agy 701, D23 fund 2270 2,840.39 Shared Fund
Agy 701, D23 fund 2271 2,034.28 Shared Fund
Agy 701, D23 fund 2273 5,304.16 Shared Fund
Agy 701, D23 fund 2274 3,580.77 Shared Fund
Agy 802, D23 fund 3030 9,227.54 Shared Fund
Agy 802, D23 fund 3043 13,901.58 Shared Fund
Agy 802, D23 fund 3116 7,320.38 Shared Fund
Total Due From/ To Other Agencies 62,730.00 48,671.49
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NOTE 13: CONTINUANCE SUBJECT TO REVIEW

Under the Texas Sunset Act, the agency will be abolished effective September 1, 2031, unless continued in existence
by the Legislature as provided by the Act. If abolished, the agency may continue until September 1, 2032, to close
out its operations.

NOTE 14: ADJUSTMENTS TO FUND BALANCES AND NET POSITION

Not Applicable

NOTE 15: CONTINGENCIES AND COMMITMENTS

Federal Assistance

The TxDMV receives federal financial assistance for specific purposes that are subject to review or audit by the
federal grantor agencies. Entitlement to this assistance is generally conditional upon compliance with the terms and
conditions of the grant agreements and applicable federal regulations. Such audits could lead to requests for
reimbursements to grantor agencies for expenditures disallowed under the terms of the grant. Management
believes such disallowance, if any, will be immaterial.

Encumbrances

As of August 31, 2020, the TxDMV had encumbered the following amounts in governmental funds for signed
contracts and purchase orders:

General Revenue Fund Special Revenue Fund Texas Department of Motor

(0001) (0006) Vehicle Fund (0010)

Encumbrances $5,829,803.47 $ 0.00 $12,258,636.05

NOTE 16: SUBSEQUENT EVENTS

Not Applicable

NOTE 17: RISK MANAGEMENT

The department is exposed to a wide range of risks, due to the size, scope and nature of its activities. Some of these
risks include, but are not limited to property and casualty losses, workers’ compensation and health benefit claims,
theft, damage of assets, etc. The department retains these risks, and manages them through insurance and safety
programs. In FY 2020, the department had $0.00 in payments related to claims.

Beginning Balance Increases Decreases Ending Balance
2020 - $0.00 $0.00 -
2019 - $ 6,500.00 $ (6,500.00) -
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NOTE 18: MANAGEMENT DISCUSSION AND ANALYSIS

The Texas Department of Motor Vehicles (TxDMV) is funded through the TxDMV Fund, with the exception of the
Motor Vehicle Crime Prevention Authority (MVCPA), which is funded through the General Revenue (GR) Fund.

During FY 2020, revenue for all funds totaled $1.74 billion. This represents a decrease of $168.43 million or 8.82%
compared to FY 2019 revenues of $1.91 billion. Of the FY 2020 amount, $1.57 billion was deposited into the State
Highway Fund, $155.96 million was deposited into the TXDMV Fund and $12.96 million was deposited for use by
MVCPA. The decrease in revenue is primarily attributable to economic changes in the second half of the fiscal year
due to the COVID-19 pandemic. Major factors contributing to the decrease in FY 2020 are due to the effect of the
Governor suspending and waiving certain fees/permits beginning March 16 and continuing through the end of the
fiscal year.

Title revenues decreased due to a drop in overall vehicle sales as compared to FY 2019, as well as a loss in delinquent
title transfer penalty revenue from March 16 to August 31 due to those penalty fees being temporarily waived.
Registration and associated Processing & Handling fee revenue decreased in FY 2020 compared to FY 2019, also
related to the waivers.

FY 2020 Capital Budget expenditures totaled $18.1 million, primarily consisting of expenditures for the Data Center
Consolidation services ($10.4 million); TxDMV Automation project ($3.1 million); County Technology Replacement
& Upgrades ($2.1 million); and TxXDMV Headquarters Maintenance ($1.3 million). Other capital expenditures ($1.2
million) were for Agency Growth & Enhancement, Replacement Vehicles, Personal Computer (PC) Replacement,
Cybersecurity, Regional Service Center Maintenance and TxDMV Headquarters Badge and Security.

FY 2020 expenditures totaled $152.30 million, an increase of $7.19 million, or 4.95% compared to FY 2019
expenditures of $145.11 million. The primary factors contributing to this increase include 1) an increase in pre-
printed license plates and 2) additional money for a Texas Facilities Commission study on repairs for the Camp
Hubbard facility in Other Operating Expenditures, totaling $3.80 million. An additional $2.10 million increase in
Professional Fees and Services is attributable to Information Technology and Consultant services, primarily related
to the Registration and Title System Refactoring project. Other significant items included a $1.20 million increase in
Salaries and Wages due to higher full-time employee headcount in FY 2020.

Through the end of August 2020, TXDMV expended a total of $1.75 million in response to COVID-19. The
expenditures are primarily for staff time, the acquisition of personal protective equipment (PPE) items for employees
and customers, cleaning supplies and facility preparation activities such as cleaning and defogging services and the
installation of plexiglass.

NOTE 19: THE FINANCIAL REPORTING ENTITY

Not Applicable

NOTE 20: STEWARDSHIP, COMPLIANCE AND ACCOUNTABILITY

Not Applicable

NOTE 21:

Not Applicable to the reporting requirement process.
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NOTE 22: DONOR RESTRICTED ENDOWMENTS

Not Applicable

NOTE 23: EXTRAORDINARY AND SPECIAL ITEMS

Not Applicable

NOTE 24: DISAGGREGATION OF RECEIVABLE AND PAYABLE BALANCES

Not Applicable

NOTE 25: TERMINATION BENEFITS

Not Applicable

NOTE 26: SEGMENT INFORMATION

Not Applicable

NOTE 27: SERVICE CONCESSION ARRANGEMENTS

Not Applicable

NOTE 28: DEFERRED OUTFLOWS AND DEFERRED INFLOWS OF RESOURCES

Not Applicable

NOTE 29: TROUBLE DEBT RESTRUCTURING

Not Applicable

NOTE 30: NON-EXCHANGE FINANCIAL GUARANTEES

Not Applicable
NOTE 31: TAX ABATEMENTS

Not Applicable
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Citation

497

Purpose

SECTION 403.035

TEXAS Used by the department for operations,
TRANSPORTATION | administration, enforcement, accounting
) CODE ANNOTATED | costs and related liabilities for the fund.
0010 | 0010 | Restricted | $149,812,305.96 SECTION Revenue includes fees from motor vehicle
1001.151, registration, title certificates, special vehicle
1001.152 permits, specialty license plates and other
transportation-related permits.
To provide a temporary depository for
GOV-EE{XNAI\;ENT money held in suspense pending final
0010 | 0900 | Restricted $0.00 CODE ANNOTATED disposition. Items held in the fund are

cleared to the various Special Funds or the
General Revenue Fund, or refunded to the

payer.
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EXHIBIT A-1
COMBINING BALANCE SHEET
All General and Consolidated Funds
For the Year Ended August 31, 2020

General License Plate Returned Items Deposit Default
Revenue Trust Fund Type Activities Type Activities
Account Account Account Account
(0001) (0802) (9001) (9000)
Assets
Current Assets:
Cash on Hand S $ $ $
Cash in Bank
Cash in State Treasury 15,914.91 4,048,193.17 (15,914.91)
Legislative Appropriations 15,628,657.21
Receivables:
Federal
Accounts Receivable
Due From Other Funds (Note 12)
Due From Other Agencies (Note 12)
Consumable Inventories
Total Current Assets 15,644,572.12 4,048,193.17 (15,914.91) 0.00
Liabilities
Current Liabilities
Payables:
Vouchers Payable 17,843.00
Account Payable 895,159.28
Payroll Payable 42,729.71
Due to Other Funds (Note 12)
Due to Other Agencies (Note 12) 48,671.49
Unearned Revenues
Total Current Liabilities 955,731.99 48,671.49 0.00 0.00
Fund Balances
Non Spendable (Inventory)
Restricted
Committed 3,955,694.80
Assigned
Unassigned 14,688,840.13 43,826.88 (15,914.91)
Total Fund Balance 14,688,840.13 3,999,521.68 (15,914.91) 0.00
Total Liabilities and Fund Balances $ 15,644,572.12 $ 4,048,193.17 $ (15,914.91) $ 0.00
24
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-UNAUDITED-
EXHIBIT A-1 (CONTINUED)
COMBINING BALANCE SHEET
All General and Consolidated Funds
For the Year Ended August 31, 2020
Suspense Intermodal Container Proportional Registration Child Support
Type Activities & Milk Transport Distributive Fund Employee Deduction
Account Account Account Account Total
(0900) (1623) (0021) (8070)
Assets
Current Assets:
Cash on Hand S S S S 0.00
Cash in Bank 0.00
Cash in State Treasury 551,445.93 11,522.40 24,533,136.15 4,706.00 29,149,003.65
Legislative Appropriations 15,628,657.21
Receivables: 0.00
Federal 0.00
Accounts Receivable 0.00
Due From Other Funds (Note 12) 0.00
Due From Other Agencies (Note 12) 0.00
Consumable Inventories 0.00
Total Current Assets 551,445.93 11,522.40 24,533,136.15 4,706.00 44,777,660.86
Liabilities
Current Liabilities
Payables:
Vouchers Payable 350,466.86 368,309.86
Account Payable 895,159.28
Payroll Payable 42,729.71
Due to Other Funds (Note 12) 0.00
Due to Other Agencies (Note 12) 48,671.49
Unearned Revenues 200,979.07 11,522.40 24,533,136.15 4,706.00 24,750,343.62
Total Current Liabilities 551,445.93 11,522.40 24,533,136.15 4,706.00 26,105,213.96
Fund Balances
Non Spendable (Inventory) 0.00
Restricted 0.00
Committed 3,955,694.80
Assigned 0.00
Unassigned 14,716,752.10
Total Fund Balance 0.00 0.00 0.00 0.00 18,672,446.90
Total Liabilities and Fund Balances 551,445.93 $ 11,522.40 $ 24,533,136.15 $ 4,706.00 $ 44,777,660.86
25

Back to AGENDA



Board Meeting eBook April 1, 2021 502
Texas Department of Motor Vehicles (608)
-UNAUDITED-
EXHIBIT B-1
COMBINING BALANCE SHEET
Special Revenue Funds
For Fiscal Year Ended August 31, 2020
State Texas Department Suspense
Highway of Motor Vehicles Type Activities
Fund Fund Fund Total
(0006) (0010) (0900)
Assets
Current Assets:
Cash on Hand S 37,100.00 $ 37,100.00
Cash in Bank 20,000.00 20,000.00
Cash in State Treasury 160,693,082.92 160,693,082.92
Legislative Appropriations 0.00
Receivables:
Federal 0.00
Accounts Receivable 129,814,270.29 3,141,142.33 132,955,412.62
Due From Other Funds (Note 12) 0.00
Due From Other Agencies (Note 12) 22,680.00 40,050.00 62,730.00
Consumable Inventories 54,820.67 54,820.67
Total Current Assets 129,836,950.29 163,986,195.92 0.00 293,823,146.21
Liabilities
Current Liabilities
Payables:
Vouchers Payable 859,380.75 859,380.75
Account Payable 8,359,073.56 8,359,073.56
Payroll Payable 4,900,614.98 4,900,614.98
Due to Other Funds (Note 12) 0.00
Due to Other Agencies (Note 12) 0.00
Total Current Liabilities 0.00 14,119,069.29 0.00 14,119,069.29
Fund Balances
Non Spendable (Inventory) 54,820.67 54,820.67
Restricted 129,836,950.29 149,812,305.96 0.00 279,649,256.25
Committed 0.00
Assigned 0.00
Unassigned 0.00
Total Fund Balance 129,836,950.29 149,867,126.63 0.00 279,704,076.92
Total Liabilities and Fund Balances 129,836,950.29 $ 163,986,195.92 $ 0.00 293,823,146.21
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EXHIBIT A-2
COMBINING STATEMENT OF REVENUES,
EXPENDITURES AND CHANGES IN FUND BALANCES
All General and Consolidated Funds
For the Year Ended August 31, 2020
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General License Plate Suspense Deposit Default Returned Items
Revenue Trust Fund Type Activities Type Activities  Type Activities
Account Account Account Account Account Totals
(0001) (0802) (0900) (9000) (9001)
Revenues
Legislative Appropriations:
Original Appropriations $  12,835,851.00 $ S S S $  12,835,851.00
Additional Appropriations 83,452.07 83,452.07
Federal Revenues 0.00
Federal Pass-Through 0.00
State Grant Pass -Through 0.00
Licenses, Fees and Permits 94,093.22 (48,015.90) 46,077.32
Interest & Investment Income 6,503.35 6,503.35
Settlement of Claims 0.00
Sales of Goods and Services 0.00
Other Revenues (15,914.91) (15,914.91)
Total Revenues 12,919,303.07 100,596.57 (48,015.90) 0.00 (15,914.91) 12,955,968.83
Expenditures
Salaries and Wages 365,476.26 365,476.26
Payroll Related Costs 88,631.90 88,631.90
Professional Fees and Services 527,179.64 527,179.64
Travel 6,631.22 6,631.22
Materials and Supplies 362,664.10 362,664.10
Communications and Utilities 1,577.76 1,577.76
Repairs and Maintenance (297,417.74) (297,417.74)
Rentals and Leases 6,914.95 6,914.95
Printing and Reproduction 4,594.68 4,594.68
Claims and Judgements 0.00
Federal Pass-Through Expenditures 0.00
State Grant Pass-Through Expenditures 13,673.00 13,673.00
Intergovernmental Payments 12,162,092.31 12,162,092.31
Public Assistance Payments 88,691.72 88,691.72
Other Operating Expenditures 22,619.56 22,619.56
Capital Outlay 0.00
Total Expenditures 13,353,329.36 0.00 0.00 0.00 0.00 13,353,329.36
Excess (Deficit) of Revenues over Expenditures (434,026.29) 100,596.57 (48,015.90) 0.00 (15,914.91) (397,360.53)
Other Financing Sources (Uses)
Operating Transfers In (Note 12) 599,051.23 599,051.23
Operating Transfers Out (Note 12) (11,951.05) (655,820.92) (667,771.97)
Insurance Recoveries 0.00
Sale of Capital Assets 4,267.30 4,267.30
Legislative Financing Sources 0.00
Legislative Financing Uses 0.00
Legislative Transfers In (Note 12) 0.00
Legislative Transfers Out (Note 12) 0.00
Total Other Financing Sources (Uses) (7,683.75) (56,769.69) 0.00 0.00 0.00 (64,453.44)
Excess (Deficit) of Revenues and other Sources
Over Expenditures and Other Uses (441,710.04) 43,826.88 (48,015.90) 0.00 (15,914.91) (461,813.97)
Fund Balance - Beginning 15,153,139.64 3,955,694.80 48,015.90 19,156,850.34
Restatements 0.00
Fund Balance As Restated 15,153,139.64 3,955,694.80 48,015.90 0.00 0.00 19,156,850.34
Appropriations Lapsed (22,589.47) (22,589.47)
Fund Balance - Ending $ 14,688,840.13 $ 3,999,521.68 $ 0.00 $ 0.00 $ (15,914.91) $  18,672,446.90
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EXHIBIT B-2
COMBINING STATEMENT OF REVENUES,

EXPENDITURES AND CHANGES IN FUND BALANCES

Special Revenue Funds
For the Year Ended August 31, 2020

Revenues
Legislative Appropriations:
Original Appropriations
Additional Appropriations
Federal Revenues
Federal Pass-Through
State Grant Pass -Through
Licenses, Fees and Permits
Interest & Investment Income
Settlement of Claims
Sales of Goods and Services
Other Revenues
Total Revenues

Expenditures

Salaries and Wages
Payroll Related Costs
Professional Fees and Services
Travel
Materials and Supplies
Communications and Utilities
Repairs and Maintenance
Rentals and Leases
Printing and Reproduction
Claims and Judgements
Federal Pass-Through Expenditures
State Grant Pass-Through Expenditures
Intergovernmental Payments
Public Assistance Programs
Other Operating Expenditures
Capital Outlay

Total Expenditures

Excess (Deficit) of Revenues over Expenditures

Other Financing Sources (Uses)
Operating Transfers In (Note 12)
Operating Transfers Out (Note 12)
Sale of Capital Assets
Legislative Financing Sources
Insurance Recoveries
Legislative Transfers In (Note 12)
Legislative Transfers Out (Note 12)

Total Other Financing Sources (Uses)

Excess (Deficit) of Revenues and other Sources

Over Expenditures and Other Uses

Fund Balance - Beginning
Restatements

Fund Balance As Restated
Appropriations Lapsed

Fund Balance - Ending

State Texas Department Suspense
Highway of Motor Vehicles Type Activities
Fund Fund Account Totals
(0006) (0010) (0900)
$ $ $ $ 0.00
0.00
106,386.71 106,386.71
0.00
0.00
1,571,462,777.50 153,000,936.30 (227,320.63) 1,724,236,393.17
2,576,740.52 2,576,740.52
0.00
244,260.00 244,260.00
7,251.65 27,433.56 34,685.21
1,571,470,029.15 155,955,757.09 (227,320.63) 1,727,198,465.61
40,780,199.35 40,780,199.35
15,143,272.69 15,143,272.69
68,960.09 16,981,639.28 17,050,599.37
229,878.41 229,878.41
14,658,845.94 14,658,845.94
5,013,709.66 5,013,709.66
521,288.56 3,329,920.46 3,851,209.02
1,039,835.98 1,039,835.98
4,117,148.01 4,117,148.01
0.00
0.00
0.00
0.00
0.00
35,430,282.99 35,430,282.99
357,661.84 357,661.84
590,248.65 137,082,394.61 0.00 137,672,643.26
1,570,879,780.50 18,873,362.48 (227,320.63) 1,589,525,822.35
0.00
(1,575,461,468.64) (1,575,461,468.64)
1,422.43 1,422.43
0.00
0.00
0.00
0.00
(1,575,461,468.64) 1,422.43 0.00 (1,575,460,046.21)
(4,581,688.14) 18,874,784.91 (227,320.63) 14,065,776.14
134,418,638.43 130,992,341.72 227,320.63 265,638,300.78
0.00
134,418,638.43 130,992,341.72 227,320.63 265,638,300.78
0.00
$ 129,836,950.29 $ 149,867,126.63 $ 0.00 $ 279,704,076.92
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SCHEDULE 1A
NDITURES OF FEDERAL AWARDS

For the Fiscal Year Ended August 31, 2020
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Federal Grantor/
Pass-Through Grantor/
Program Title

Pass-Through From

State Agency
CFDA  Agency or University

Number Number Amount

Non-State
Entities
Amount

U.S. Department of Transportation

Direct Programs:
Motor Carrier Safety Assistance High Priority Activities

Total

TOTAL FEDERAL FINANCIAL ASSISTANCE

Note 2 - Reconciliation

20.237

0.00

0.00

0.00

0.00

Per Combined Statement of Revenues, Expenditures and Changes in Fund Balance (Governmental Fund Types)

Exhibit Il

Federal Revenues

Federal Pass-Through Revenues
Total

S 106,386.71

0.00
S 106,386.71
31
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Pass-Through To

Direct Total State Agency Non-State Total
Program Pass Through From Agency or University Entities Expenditure Pass Through To
Amount & Direct Program Number Amount Amount Amount & Expenditures

S 106,386.71 S 106,386.71 S 106,386.71 S 106,386.71

S 106,386.71 $ 106,386.71 0.00 0.00 $ 106,386.71 $ 106,386.71

$ 106,386.71 $ 106,386.71 0.00 0.00 $ 106,386.71 $ 106,386.71
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Pass-Through From

Pass-Through To

State Agency Total State Agency Total

Pass-Through Grantor/ Agency or University Pass-Through Agency or University Pass-Through
Program Title GrantID Number Amount From Number Amount To
Motor Vehicle Crime Prevention Authority (MIVCPA)

Programs:

Texas A&M University - Bait Car Research 608.0004 $0.00 711 S 13,673.00 S 13,673.00
Total 0.00 $0.00 $ 13,673.00 $ 13,673.00
TOTAL PASS-THROUGH TO OTHER AGENCIES 0.00 $0.00 $ 13,673.00 $ 13,673.00

Note 2 - Reconciliation

Per Combined Statement of Revenues, Expenditures and Changes in Fund Balance (Governmental Fund Types)

Exhibit Il
State Grant Pass-Through Expenditures S 13,673.00
Total $ 13,673.00
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v g4 ( Texas Department of Motor Vehicles

HELPING TEXANS GO. HELPING TEXAS GROW.

December 31, 2020

Honorable Greg Abbott, Governor
Ms. Lisa R. Collier, CPA, CFE, CIDA, First Assistant State Auditor
Mr. Jerry McGinty, Director, Legislative Budget Board

Ladies and Gentlemen:

We are pleased to submit the Texas Department of Motor Vehicle’s Annual Report of
Nonfinancial Data for the year ended August 31, 2020, in compliance with the TEX. GOV'T
CODE ANN. §2101.0115 and in accordance with the instructions for completing the Annual
Report of Nonfinancial Data.

The accompanying report has not been audited and is considered to be independent of
the agency’s Annual Financial Report.

If you have any questions, please contact Mr. Sergio Rey, Assistant Chief Financial Officer,
at (512) 465-1216, or Ms. Linda M. Flores, CPA, Chief Financial Officer, at (512) 465-4125.

Sincerely,
llutost f- Bewine=

WhitneyH. Brewster
Executive Director

4000 JACKSON AVENUE, AUSTIN, TEXAS 78731 ‘ 0 JNEEE S WACI=\NIBJAWE 89 (888-DMVGOTX) * F 512.465.3098 | www.TxDMV.gov
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-UNAUDITED-
Appropriation Item Transfers*
For the Fiscal Year Ended August 31, 2020
ITEM OF APPROPRIATION
Transfers-In Transfers-Out Net Transfers

C. Goal: Indirect Administration

Strategies:

C.1.1 13009 Central Administration S 143,147.00 S - S 143,147.00

C.1.2 13010 Information Resources - (143,147.00) (143,147.00)

Total, Goal C:  Indirect Administration 143,147.00 (143,147.00) -

NET APPROPRIATION ITEM TRANSFERS $ 143,147.00 S (143,147.00) $ -

* This schedule does not include transfers for Benefit Replacement Pay, Capital, SWCAP, Fringe, or Rider Reductions.

1
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-UNAUDITED-

STATE AGENCY PROGRESS REPORT

Source: Texas Government Code, Title 10, Subtitle D, Section 2161.124
For the Fiscal Year Ended August 31, 2020

Agency Name: Texas Department of Motor Vehicles Agency #: 608 Report for Fiscal: 2020

Fiscal 2019 Fiscal 2020 Fiscal 2021

Agency- |% of Dollars| Agency- |% of Dollars| Agency-
Specific Spent Specific Spent Specific
HUB Goal* | w/HUBs** | HUB Goal* | w/HUBs** | HUB Goal*

HUB Report Procurement Categories

Heavy construction other than building contracts 100.00%

Building construction, including general contractors and
operative builders contracts

Special trade construction contracts 64.18% 32.00% 35.88% 32.00%

Professional services contracts

Other services contracts 5.00% 11.42% 5.00% 20.08% 10.00%

Commodities contracts 23.00% 30.60% 23.00% 43.59% 23.00%

*For each of the procurement categories listed, enter your Agency-Specific HUB Goals.
**For each of the procurement categories listed, enter the percentage of dollars the agency
spent with HUBs as reflected in the Annual HUB Reports.

F/ré’pared By 7/

Sergio Rey, Assistant Chief Financial Officer,

Joy Simmons, Assistant HUB Coordinator CTCD/CTCM
Printed Name Printed Name
512-465-4177 512-465-1216
Phone Number Phone Number
(Rev. 11/18)
2
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Indirect Cost Schedule
For the Fiscal Year Ended August 31, 2020

Payroll-related Costs
(Exhibit Il, Annual Financial Report)
FICA Employer Matching Contribution
Group Health Insurance
Retirement
Unemployment
Total Payroll-related Costs

Workers' Compensation
Benefit Replacement Pay (BRP)
Total Workers' Compensation and BRP

Indirect Costs
(Not reported in Agency's Annual Financial Report)
Bond Debt Service Payments
Texas Facilities Commission (TFC)
Texas Public Finance Authority (TPFA)
Other (if applicable)
Total Indirect Costs

Indirect Costs - Statewide Full Cost Allocation Plan (SWCAP)

Comptroller of Public Accounts (CPA)

Department of Public Safety (DPS)

Texas Facilities Commission (TFC)

Office of the Governor (00G), Budget & Planning
Total Indirect Costs - Statewide Full Cost Allocation Plan

TOTAL INDIRECT COSTS

3
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$ 3,005,432.25
8,113,762.31
3,998,175.67

114,534.36

S 87,637.99

54,121.15

S 646,922.00
1,170.00
6,675.00

2,196.00
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15,231,904.59

141,759.14

656,963.00

16,030,626.73
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-UNAUDITED-
Schedule of Professional/Consulting Fees & Legal Service Fees
For the Fiscal Year Ended August 31, 2020

Professional/Consulting Fees:

Name Service Provided Amount
Anchor Computer Inc Data Processing Services 13,598.23
Apex Systems Inc Information Technology Services 761,780.30
Appeon Inc Information Technology Services 995.00
Association of Certified Fraud Examiners Educational/Training Services 1,225.40
Bansar Technologies Inc Information Technology Services 275,404.37
Black Book National Auto Research Information Technology Services 9,000.00
Capitol Systems Inc Information Technology Services 182,305.00
Carahsoft Technology Corporation Information Technology Services 1,310,211.02
Carolyn Conn Educational/Training Services 2,000.00
Catapult Systems Inc Consultant Services - Computer 10,515.51
Complete Book & Media Supply Inc Educational/Training Services 2,396.00
DatamanUSA LLC Information Technology Services 305,025.00
EDX Inc Educational/Training Services 1,000.00
iLead Consulting & Training Educational/Training Services 17,280.00
Insight Public Sector Inc Consultant Services - Computer 159,660.00
Insight Public Sector Inc Information Technology Services 239,490.00
Knowhbility Inc Educational/Training Services 362.81
Neos Consulting Group LLC Information Technology Services 42,740.88
New Horizons CLC of Austin Educational/Training Services 33,681.64
NF Consulting Services Information Technology Services 1,316,678.72
Nipun Systems Inc Information Technology Services 408,540.93
Occupational Health Centers of the SW, P.A. Medical Services 130.50
PHCC Association of Texas Educational/Training Services 85.00
Presidio Networked Solutions Group LLC Consultant Services - Computer 9,000.00
Red River Consulting Services LLC Information Technology Services 23,000.00
Safe2Drive Educational/Training Services 633.60
SHI Government Solutions Inc Educational/Training Services 8,000.00
SHI Government Solutions Inc Information Technology Services 275,125.24
Sistema Technologies Inc Information Technology Services 181,305.00
SmartyStreets LLC Information Technology Services 10,000.00
Solid Border Inc Information Technology Services 24,000.00
Southwest Research Institute Consultant Services - Other 321,830.38
Southwest Research Institute Information Technology Services 313,042.96
State Bar of Texas Educational/Training Services 690.00
Surgent Holding Corporation Educational/Training Services 558.40
TEKsystems Inc Information Technology Services 248,116.32
Texas Commission on Law Enforcement Educational/Training Services 195.00

4
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-UNAUDITED-
Schedule of Professional/Consulting Fees & Legal Service Fees (Continued)
For the Fiscal Year Ended August 31, 2020

Professional/Consulting Fees:

Name Service Provided Amount
Texas Credit Card Procurement Program Educational/Training Services 249.00
Texas Department of Information Resources Computer Services - Statewide Tech 10,509,272.62
Texas Department of Information Resources Data Processing Services 34,380.00
Texas State Auditor's Office Educational/Training Services 399.00
The Institute of Internal Auditors Inc Educational/Training Services 175.00
University of Texas at Austin Educational/Training Services 1,350.00
Workers Assistance Program Inc Professional Services - Other 13,708.20
WorkQuest Information Technology Services 341,043.60
Yellowbook-CPE LLC Educational/Training Services 1,585.00

Total, Professional/Consulting Fees:

Legal Service Fees:

17,411,765.63

Name Service Provided Amount
Office of the Attorney General Legal Services 1,575.88
State Office of Administrative Hearings (SOAH) Legal Services - Approved by SOAH 164,437.50
Total, Legal Service Fees: 166,013.38

TOTAL, PROFESSIONAL/CONSULTING FEES & LEGAL SERVICE FEES

5
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Schedule of Space Occupied
For the Fiscal Year Ended August 31, 2020
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The Texas Department of Motor Vehicles (TxDMV) is headquartered in Austin, Texas and maintains 16 regional offices across the state to facilitate delivery of services
to the motoring public. Effective November 1, 2009, the Texas Department of Transportation (TxDOT) allocated office space to the TxDMV through a Memorandum of

Understanding (MOU) as required by House Bill 3097, 81st Legislature, Regular Session.

Location Address

Lessor

Lease No.

State Owned Buildings
Camp Hubbard (CH) Complex 4000 Jackson Avenue, Austin, Texas
Building, CH 1
Building, CH 2 (Fiesta Room)
Building, CH 5
Building, CH 6

Regional Offices

Abilene 4210 North Clack Street, Abilene, Texas
Amarillo 5715 Canyon Drive, Building H, Amarillo, Texas
Austin 1001 East Parmer Lane, Suite A, Austin, Texas
Beaumont 8550 Eastex Freeway, Beaumont, Texas
Huntsville Operations 810 FM 2821, Huntsville, Texas

Longview 4549 West Loop 281, Longview, Texas

Lubbock 135 Slaton Road, Lubbock, Texas
Midland/Odessa 3901 East Highway 80, Odessa, Texas

Pharr 600 West Expressway 83, Pharr, Texas

Wichita Falls 1601-A Southwest Parkway, Wichita Falls, Texas

Leased Space
Centimeter Warehouse Facility 2000 Centimeter Circle, Austin, Texas

CPA Warehouse 1811 Airport Boulevard, Austin, Texas

Regional Offices

Corpus Christi 602 N. Staples Street, Corpus Christi, Texas
Dallas 1925 E. Beltline Road, Carrollton, Texas

El Paso 1227 Lee Trevino Drive, Suite 100, El Paso, Texas
Fort Worth 2425 Gravel Drive, Fort Worth, Texas

Houston 2110 East Governors Circle, Houston, Texas

San Antonio 15150 Nacogdoches Road, San Antonio, Texas
Waco 2203 Austin Avenue, Waco, Texas

6
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TDCJ - Wynne Unit

RUT-3-4-7, LTD
4015 Limited Partnership

Corpus Christi Regional Transp. Authority
Purple Tree LLC

Burnham Properties Ltd.

RiverBend Complex LLC
Ragsdale-Brookwood Joint Venture
Acharya Investments LLC

Tony Martin, Trustee

MOU with TxDOT
6728

303-7-20538
7959
10263
10462
20399
20537
8365
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-UNAUDITED-

Schedule of Space Occupied (Continued)
For the Fiscal Year Ended August 31, 2020

Cost Per
Usable
Square Sq.Ft. Per
Location Type Footage FTEs Month Mo. Year Contract Period
State Owned Buildings
Camp Hubbard (CH) Complex
Building, CH 1 Office 71,684 317
Building, CH 2 (Fiesta Room) Office 1,102 -
Building, CH 5 Office 33,134 107
Building, CH 6 Office 21,216 109
Regional Offices
Abilene Office 1,900 6
Amarillo Office 2,538 5
Austin Office 3,131 10
Beaumont Office 3,000 6
Huntsville Operations Office 260 2
Longview Office 3,120 8
Lubbock Office 2,579 7
Midland/Odessa Office 3,618 6
Pharr Office 3,500 13
Wichita Falls Office 2,665 15
Total, State Owned Buildings 153,447 611.0
Leased Space
Centimeter Warehouse Facility Warehouse 575 - - - - 09/01/19 - 04/30/23
CPA Warehouse Warehouse 3,000 - 1,694.74 0.5649 20,336.88 05/01/20 - 04/30/23
Regional Offices
Corpus Christi Office 3,141 7 3,777.04 1.2025 45,324.48 04/01/17 - 03/31/27
Dallas Office 7,865 27.5 10,544.49 1.3407 126,533.88 04/01/20 - 03/31/25
El Paso Office 3,771 12 4,713.75 1.2500 56,565.00 11/01/17 - 10/31/22
Fort Worth Office 5,685 26 6,468.75 1.1379 77,625.00 08/01/13 - 10/31/20*
Houston Office 11,554 39.5 23,723.19 2.0532 284,678.28 11/01/18 - 09/30/24
San Antonio Office 3,916 16.5 6,818.73 1.7412 81,824.76 09/01/17 - 08/31/27
Waco Office 2,307 6 3,185.53 1.3808 38,226.36 09/01/15 - 08/31/20**
Total, Leased Space 41,814 1345 $ 60,926.22 731,114.64
GRAND TOTAL 195,261 7455 $ 60,926.22 731,114.64

* Fort Worth lease extended at $7,816.88 per month for 5,685 square feet of occupied space. Contract term is 11/01/20 - 10/31/25.

** Waco lease extended at $3,780.00 per month for 2,307 square feet of occupied space. Contract term is 09/01/20 - 08/31/25.
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Fuel Efficiency

Purchase In Average
Make Model Year Quantity Price Type of Use Miles per Gallon
Investigations, Audits, Freight and
Chevrolet  Traverse 2020 2 S 49,778.00 Passenger Transport 22.5
Investigations, Audits, Freight and
Ford Escape 2020 2 S 39,420.00 Passenger Transport 30
TOTALS 4 $ 89,198.00

8

Back to AGENDA



Board Meeting eBook April 1, 2021 527

-UNAUDITED-

Alternative Fuel Program Status
For the Fiscal Year Ended August 31, 2020

Alternative Fuel Vehicles Received Into Inventory by Fiscal Year

The totals in the chart below represent the number of alternative fuel vehicles received into inventory between September 1 and August 31 of each
fiscal year.

Fiscal Type Of Fuel Capability Total
Year Natural Gas Propane Ethanol 85%  Gas/Electric Electricity Biodiesel 20%
(CNG) (LPG) (E-85) Hybrid (B-20)
2020 0
2019 18 1 1 20
2018 21 21
2017 0
2016 3 3
2015 0
2014 8 8
2013 8 8
2012 6 6
2011 0
2010 6 1 11 18
Totals 0 6 65 11 1 1 84

Texas Department of Motor Vehicles (TxDMV) was created by House Bill 3097, 81st Legislature, Regular Session. The vehicles listed for FY 2010 were
part of the transfer from Texas Department of Transportation (TxDOT) when the TXDMV began operations. Twenty-four purchases between FY 2012
and FY 2016 were surplus vehicles bought from the Texas Department of Public Safety. All other new vehicles have been procured via the Comptroller
of Public Accounts Term Contract.

Fuel Usage for the Fiscal Year Ended August 31, 2020

Fuel Type Gallons Used
Unleaded Gasoline 12,237.59
Unleaded for Gas Hybrid 939.51
Diesel 68.56
Ethanol 85% (E-85) 3,049.10
Electricity 71.17 Gallons of Gasoline Equivalent (GGe)
Biodiesel 20% (B-20) 319.36
Total 16,685.29
9

Back to AGENDA



Board Meeting eBook

April 1, 2021

-UNAUDITED-

Schedule of Itemized Purchases
For the Fiscal Year Ended August 31, 2020

528

Vendor Name Amount Product Purchased Justification
Promiles Software Development S 603,180.00  Programming and Support Services ~ Competing Products Not Satisfactory
Corporation
Software/Data Management and ProMiles Software Development Corp
Support Services for TXxPROS wrote the source code for the
software application software application and is the only
Vendor who can provide support
services.
Explore Information Service LLC 250,800.00  Software Maintenance and Support ~ Competing Products Not Satisfactory
Texas International Registration Explore Information Services wrote
Plan (TxIRP) software for the source code for the system and
apportionately registering currently supports it as well. As such,
commercial vehicles operating they are the only vendor that can
interstate. supply the services required.
TOTAL PURCHASES $ 853,980.00

10
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Board Meeting Date: 4/1/2021
BRIEFING

To: Texas Department of Motor Vehicles Board

From: Linda M. Flores, CPA, Chief Financial Officer, Finance & Administrative Services Division Director
Agenda ltem: 6.D

Subject: FY 2021 Second Quarter Financial Report (BRIEFING ONLY) — Linda M. Flores, Sergio Rey and Brian Kline
PURPOSE

The TxDMV Board is briefed quarterly on revenue collections and department expenditures. This report contains
sections detailing year-to-date status as well as actual versus projections of revenues and expenditures. The year-to-
date report includes a section dedicated to the TxDMV Fund and a section with information on Motor Vehicle Crime
Prevention Authority (MVCPA) fee collections that support the MVCPA program. An additional section provides
information about the impact of costs related to the TxDMV COVID-19 response.

Attached is the Fiscal Year (FY) 2021 financial summary report for the period ending February 28, 2021.

EXECUTIVE SUMMARY

The TxDMV is self-sufficient and supports its expenditures through revenues deposited to TxDMV Fund 0010, except
for MVCPA. MVCPA is fully funded through fees deposited to the credit of the General Revenue Fund.

Through the second quarter of FY 2021, the key highlights of the department’s revenues and expenditures are:

e The department’s total revenue deposits (all funds) were $859.5 million, a 4.6% decrease compared to the
second quarter of FY 2020.

e TxDMV Fund 0010 collections totaled $69.4 million, a 15.8% decrease compared to second-quarter FY 2020.

e All-fund (General Revenue Fund and TxDMV Fund) obligations (including expenditures and encumbrances)
totaled $115.5 million. This includes expenditures associated with COVID-19 in the amount of $1.5 million.

e The department collected sufficient revenue through the second quarter of FY 2021 to support its expenditures
during the same period.

e The ending TXDMV Fund 0010 balance at February 28, 2021, was $154.9 million. Inclusion of encumbrances
adjusts the net balance to $115.9 million.

FINANCIAL SUMMARY

TOTAL REVENUES (All Funds)

TxDMV revenue deposits totaled $859.5 million through the second quarter of FY 2021. This amount comprises:

e S 737.72 million for the State Highway Fund (Fund 0006);
e S 52.40 million for the General Revenue Fund (Fund 0001); and
e S 69.38 million for the TXDMV Fund (Fund 0010).

Page 10f3
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TxDMV FUND 0010 REVENUES

FY 2021 collections for TxDMV Fund 0010 totaled $69,382,929. This amount comprises revenues from titles, registered
vehicles, license plates, oversize/overweight permits, motor vehicle business licenses, processing and handling fees,
and miscellaneous fees.

TxDMV Fund 0010 revenues decreased by 15.8% compared to FY 2020. The decrease in FY 2021 revenues compared
to FY 2020 is attributable to the fee waivers and decline in economic activity related to COVID-19.

EXPENDITURES/OBLIGATIONS

Obligations through February 28, 2021, totaled $115.5 million ($63.3 million in expenditures and $52.2 million in
encumbrances) for all funds. Significant expenditure categories continue to include salaries, contract services for plate
production, printing costs for Vehicle Titles and Registration Division forms, postage, and Data Center Services costs.
Included in expenditures is $2.9 million for contract payments to MyPlates, the specialty-plates vendor. Contract
payments to MyPlates are contingent upon revenues collected.

To date the department has incurred $1.5 million in FY 2021 obligations related to the COVID-19 response. The
majority of the cost is related to staff time responding to operational issues, i.e., planning and implementing new
policies/procedures, modifying facilities for customer service and disinfecting services.

The FY 2021 budget through February 28, 2021, includes $10.0 million in unspent balances of FY 2020 appropriations.
The primary drivers of the remaining balance include savings from vacant positions, less than anticipated license plate
production expenses, and agency reserves. The authority to carry forward the unspent funds from FY 2020 was
approved by the Legislature during the 86th regular legislative session.

The FY 2021 capital project budget obligations through February 28, 2021, include expenditures of approximately $8.5
million and encumbrances of approximately $9.7 million, for a total obligated amount of $18.7 million. This includes
$10.9 million in obligations for Data Center Services; $5.5 million for Automation; and $920,000 for County Technology.
The remaining capital obligations are for agency support for vehicle replacement, technology, and facilities. The FY
2021 capital project budget includes $17.7 million in funds carried forward from FY 2020; the majority of the carry
forward is for the Automation capital budget.

The FY 2021 budget includes continued funding for exceptional items that were approved by the Legislature during the
86th regular legislative session. The exceptional items approved include nine new full-time equivalents (FTEs) and
associated funding for the Consumer Relations Division, and twelve new FTEs for the Information Technology Services
Division. The Legislature also approved a contingency rider for the implementation of a digital license plate program
that included two FTEs for the Vehicle Titles and Registration Division. A contract was awarded in October 2020 to a
third-party vendor to provide digital license plate services and public go-live is scheduled to commence in March 2021.

MYPLATES

The current (third) specialty-plates marketing contract executed with MyPlates runs from November 19, 2019, to
December 31, 2025, with an option to renew the contract for an additional six-year term. The contract includes a
minimum guarantee of $25 million into the General Revenue Fund from the sale of personalized and non-personalized
new vendor specialty plates, as well as 5% of the revenue from the renewal of these plates, during the term of the
contract.

General Revenue Fund 0001 deposits associated with the MyPlates contract from November 19, 2019, to February 28,
2021, totaled $21.0 million. Of the $21.0 million, $9.6 million counts toward the $25 million contract guarantee.

Page 2 of 3
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SUMMARY OF THE CUMULATIVE COVID-19 IMPACTS THROUGH THE SECOND QUARTER of FY 2021

It has been one year since COVID-19 has changed the way the Texas Department of Motor Vehicles has provided
business to the customers of the state of Texas. Governors proclamations, State economy, Unemployment numbers
going up, and February weather are just a few of the events that have taken place that have affected our numbers this
past year. Below is a summary of the impacts that have happened through the second quarter of FY 2021.

REVENUE

e The cumulative impact on revenues since the beginning of the COVID-19 event is a loss of $37.2 million
specifically due to fee waivers for delinquent title transfer penalties and certain temporary permits (along with
the associated processing and handling fees on the permits). The waiver period will end on April 14, 2021.

e The cumulative impact on revenues since the beginning of the COVID-19 event is an additional loss of $283.9
million due to a general decline in economic activity during the period.

BUDGET

e TxDMV began providing resources in March 2020 in response to the COVID-19 pandemic. Response activity
has continued into FY 2021.

e Total expenses for the prior year FY 2020 related to the COVID-19 response totaled $S1.7 million. Expenses were
primarily for staff time dedicated to the response, facility maintenance improvements and cleaning, and the
acquisition of personal protective equipment for employees and customers.

e Total FY 2021 obligations for COVID-19 response, from September 2020 through February 2021 was
$1,508,163. The majority of the obligated amount was due to specific facility cleaning contracts that were
established for providing COVID-19 cleaning services. The contracts provide cleaning coverage through August
2021. Other costs include employee time devoted specifically to COVID-19 response and temporary contract
workers brought in to the Consumer Relations Division to assist with workload.

e The total projected cost impact in FY 2021 for COVID-19 response is estimated at $2.2 million. The total cost
estimate also assumes COVID-19 facility cleaning services will continue through the end of the fiscal year and
staff time devoted to the response will continue through June 2021.

e The overall cost of the pandemic including $1.7 million from FY 2020 and $2.2 million estimated for FY 21 is a
cumulative cost impact of $3.9 million.
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Overall Revenue Collections

FY 2020 and FY 2021 Year-over-Year Revenue by Fund

(in millions)
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The Texas Department of Motor Vehicles (TxDMV) collected $859.5 million through the second quarter of FY 2021, which was
more than the forecasted amount of $851.5 million. This was 0.9% more than the projected FY 2021 total, and 4.6% below
FY 2020 collections. Through the second quarter, the state experienced a slow but steady growth pattern in almost all
sectors with an increase expected in registration and processing and handling fee revenue in the third and fourth quarters as
the deferral period draws to a close. Oversize/overweight revenue continues to lag behind FY 2020, but revenue is expected
to trend higher later in the current fiscal year. COVID-19 continues to have an effect on the state's economy, including
reduced auto sales (which saw an unusual drop due to the February statewide weather conditions) and downward impacts to
the oil-and-gas sector as a result of low oil prices.

Revenue collected for all three funds totaled $859,504,849 through the second quarter of FY 2021. This was a decrease of
4.6% from FY 2020. The amount of revenue collected for each fund in FY 2021 consisted of: Fund 0001, General Revenue
Fund, $52,401,047 (1.2% decrease from FY 2020); Fund 0006, State Highway Fund, $737,720,873 (3.6% decrease from FY
2020); and Fund 0010, TxDMV Fund, $69,382,929 (15.8% decrease from FY 2020). These fees include: Motor Vehicle
Certificates of Title, Motor Vehicle Registration, Motor Carrier Oversize/Overweight, Motor Carrier Credentialing, Motor
Vehicle Business Licenses, Processing and Handling Fee, and miscellaneous revenues.

TxDMV revenue deposits through the second quarter of FY 2021 in each of the three funds did fall short of FY 2020
collections.

FY 2021 versus FY 2020 Year-to-Date Comparison
Year over Year
FY 2020 FY 2021
Revenue Category Actual Actual % Difference
Motor Vehicle Certificates of Title S 42,321,032 S 32,812,875 -22.5% b
Motor Vehicle Registration 727,512,029 716,173,765 -1.6% Q
Motor Carrier - Oversize/Overweight 92,670,557 72,550,631 -21.7% 0
Motor Carrier Credentialing 1,610,901 4,333,173 169.0% @
Motor Vehicle Business Licenses 3,849,068 4,014,882 4.3% @
Miscellaneous Revenue 6,539,277 5,415,667 -17.2% Q
Processing and Handling Fee 26,413,553 24,203,854 -8.4% 0
Total $ 900,916,418 $ 859,504,849 -4.6% b
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Actuals vs Projections

FY 2021 Actuals versus Projections
FY 2021 FY 2021
Revenue Category Projections Actual % Difference

Motor Vehicle Certificates of Title S 35,473,146 S 32,812,875 -7.5% *
Motor Vehicle Registration 700,961,924 716,173,765 2.2% @
Motor Carrier - Oversize/Overweight 76,144,162 72,550,631 -4.7% *
Motor Carrier Credentialing 4,207,356 4,333,173 3.0% @
Motor Vehicle Business Licenses 3,746,697 4,014,882 7.2% @
Miscellaneous Revenue 5,591,000 5,415,667 -3.1% Wb
Processing and Handling Fee 25,356,362 24,203,854 -4.5% *

Total $ 851,480,648 $ 859,504,849 0.9% A

TxDMV collections in the last few months of FY 2020 reflected a pickup in most revenue streams from the lows of April and
early May of 2020. This included title fees and motor vehicle business license fees, along with many customers proceeding
with renewing registration of their vehicles even with the allowable deferral. Collections are expected to continue
rebounding as we progress through FY 2021, including the effect of the fee-waiver and deferral period closing in mid-April.
FY 2021 projections shown above were established for board-reporting purposes in the latter part of FY 2020, and include
consideration of COVID-19 effects on revenue streams.

Revenues for most categories saw a decline in February due to the week of severe weather in which much less business was
performed during that week statewide. However, customer activity is expected to pick up in the third and fourth quarters.

Miscellaneous revenue continues to see a decrease from FY 2020 due to the declining performance of interest rates paid on
the TxDMV Fund. These rates have decreased on average from 2.17% in FY 2020 to 0.55% in FY 2021 during the same time
period representing a 75% decline in rates.

FY 2021 Actuals vs Projections
Revenue by Fund

(in millions)
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TxDMV Fund 0010 Highlights

Actuals vs Projections

(in millions)
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® Overall, TxDMV Fund (0010) revenues were 0.8% below projections through the second quarter of FY 2021. Registration
revenue was 21.4% over projections, followed by motor vehicle business licenses at 7.2% over. Miscellaneous revenue
was 12.1% under, mostly attributed to lower-than-expected interest rates paid on the TxDMV Fund balance.

* TxDMV Fund revenue collections totaled $69.4 million, which was 15.8% ($13.0 million) lower than collections during the
same time period of FY 2020. This represented: a 37.3% decrease in title revenue (mostly due to the waiver of delinquent
title transfer penalties); a 0.4% decrease in registration revenue; a 19.2% decrease in oversize/overweight revenue; a
4.3% increase in motor vehicle business license revenue; a 29.4% decrease in miscellaneous revenue; and an 8.4%
decrease in processing and handling fee revenue.

* TxDMV Fund deposits were below projections by 0.8% ($583,151) through the second quarter of FY 2021 and currently is
expected to meet FY 2021 projections.

FY 2021 Activity-to-date TxDMV Fund 0010 Balance
S Year-to-date
$80 (in millions) ..
Beginning Fund Balance $ 147,503,099
Fund 0010 Revenue
Motor Vehicle Certificates of Title S 13,142,455
$60 Motor Vehicle Registration S 17,729,629
Motor Carrier - Oversize/Overweight S 6,638,185
Motor Vehicle Business Licenses S 4,014,882
Miscellaneous Revenue S 3,653,923
540 Processing and Handling Fee S 24,203,854
Total Revenue $ 69,382,929
Fund 0010 Expenditures
$20 TxDMV Operational Expenditures $ 55,652,680
Fringe Benefits S 6,360,558
Total Operational Expenditures $ 62,013,238
20 Ending Fund Balance, Feb 28, 2021 $ 154,872,790
Revenue Expenditures
$ 39,013,357
Adjusted Net Cash Balance $ 115,859,433
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Motor Vehicle Crime Prevention Authority

540

The Motor Vehicle Crime Prevention Authority (MVCPA) has fostered a statewide cooperative network of law-
enforcement groups, prosecutors, insurance industry representatives, local tax assessor-collectors, and concerned
citizens to combat vehicle theft and burglary through enforcement, prevention, public information, and education
initiatives. In addition to providing guidance and oversight, MVCPA awards financial grants to agencies, organizations,
and concerned parties in an effort to raise public awareness of vehicle theft and burglary and implement education
and prevention initiatives.

The predecessor of the Motor Vehicle Crime Prevention Authority (MVCPA) was established by the 72nd Texas
Legislature in 1991 as the Automobile Theft Prevention Authority (ATPA). It was one of the nation’s first statewide
efforts to reduce auto theft. The 80th Legislature expanded the ATPA mission to include combating motor vehicle
burglary and changed the name to the Automobile Burglary and Theft Prevention Authority. The 86th Legislature
changed the name to the Motor Vehicle Crime Prevention Authority and added fraud-related motor vehicle crime to
its mission. To better align the operation and improve coordination with the Texas Department of Motor Vehicles
(TxDMV), the enabling statute for the MVCPA was codified in the Texas Transportation Code. Under the recodification
the MVCPA is required to:

Collect an annual $4 fee for every motor vehicle insured in Texas.
Issue grants to law-enforcement agencies and other statutorily designated groups to combat motor vehicle crime.

Develop, collect, and monitor performance data on arrests, recovery of vehicles, and cases cleared, as well as other
performance measures for motor vehicle crime.
Report annually, to the Texas Legislature, fiscal and program data.

Develop a biennial statewide Plan of Operation to combat motor vehicle crime.

Examine and make determinations for refunds to insurers that overpay the $4 per vehicle fee.

House Bill (HB) 2048, passed during the 86th Legislature, increased the fee that motor vehicle insurance companies
pay per motor vehicle year from $2.00 to $4.00. HB 2048 also changed the allocation of the fee revenue to MVCPA
from 50% of the $2.00 fee to 20% of the $4.00 fee.

The following charts illustrate the six-year trend in the MVPCA motor vehicle insurance fee collections and a
comparison of fees collected to MVCPA appropriations.

MVCPA Motor Vehicle Insurance Fee
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2017 2018 2019
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MVCPA Fees and Appropriations

Amount

Amount

Appropriated to Remaining in

Fiscal Year MVCPA Fees MVCPA General Revenue
2016 S 46,068,858 | S 14,904,340 | S 31,164,518
2017 S 46,436,967 | S 14,920,849 | $ 31,516,118
2018 S 49,083,185 | S 14,920,849 | S 34,162,336
2019 S 50,042,957 | $ 12,835,851 | S 37,207,106
2020 S 91,817,082 | $ 12,835,851 | S 78,981,231
2021 (Est.)* | $ 100,085,913 | $ 12,835,851 | S 87,250,062

*2021 Fees are estimated.

2020

2021 (Est.)

2022 (Est.)

2023 (Est.)

MVCPA Fee

$ 49,083,185

$ 50,042,957

$91,817,082

$ 100,085,913

$ 100,085,913

$ 100,085,913
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Registration Revenue

All-funds registration revenue in FY 2021 decreased 1.6% ($11.3 million) from FY 2020. This is based mostly on the
waiver of certain temporary permits and the allowable deferral of annual-registration renewals, which will end on

April 14, 2021.

All-funds registration revenue was 2.2% ($15.2 million) higher than projections. This revenue category met the FY

2021 projection and accounted for 83% of TXDMV revenue through the second quarter. The number of non-exempt
registered vehicles went from 25.1 million at the end of February 2020 to 23.5 million at the end of February 2021, a
decrease of 1.6 million (6.2%) vehicles. The number of registered vehicles will rebound as the deferral period draws

to a close.

Number of Currently Registered Vehicles
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Transaction Mix from Annual
Registrations through the 2nd Quarter
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A plurality (49.1%) of annual-registration transactions
year-to-date were processed at county offices. Year-
to-date online utilization was 24.7%, a 7.5-
percentage-point increase from FY 2020.

With some county offices closed temporarily, more
registration renewals were processed online through
the second quarter of FY 2021 than the same period
of FY 2020. Through the second quarter, online
registrations made up 2.7 million of the 10.8 million
FY 2021 transactions versus 1.9 million of the 11.2
million FY 2020 transactions.
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Vendor Plates

® General Revenue Fund 0001 deposits
associated with the (third) MyPlates contract
from November 19, 2019, to February 28, 2021,
totaled $21.0 million, of which $9.6 million
counted toward the contract's $25 million
guarantee.

* Since the effective date of the current contract,
new orders made up 43.1% of the Fund 0001
mix, and renewals made up 56.9%.

MyPlates Orders (Fund 0001 Portion)

(in thousands)
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Motor Vehicle Certificates of Title

* The agency recognized a decrease (from projections) in FY 2021 all-funds title revenue of 7.5% ($2.7 million) through
February FY 2021.

Monthly Auto Sales and Original-Title Fee Revenue Collections
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* Revenue from the original-title fee makes up the largest component of certificates of title revenue. In FY 2021,
revenue was collected from the issuance of about 3.0 million original titles through the second quarter. This was a
decrease of 7.4% from the same time period in FY 2020. Original-title issuance is driven by new- and used-vehicle
sales.

* Compared to FY 2020, auto sales in FY 2021 decreased by 5.0%, with used-car sales down 5.8% and new-car sales
down 3.1%, all contributing to a year-over-year decrease in revenue.

Motor Carrier Oversize/Overweight

Monthly Oversize/Overweight Permit Issuance
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* All-funds oversize/overweight permitting revenue was 4.7% ($3.6 million) under FY 2021 projections. The number of permits
issued in FY 2021 year-to-date was 310,487 compared to 410,786 issued in FY 2020, a decrease of 24.4% (100,299 more
permits were issued in FY 2020). Decreased activity in the oil-and-gas sector has had an impact on the issuance of motor-
carrier permits, resulting in lower oversize/overweight fee deposits. As a result of recent COVID-19 events and continued
lower oil prices, revenue in this category did not meet second-quarter FY 2021 expectations, but is expected to see an uptick

in the third and fourth quarters.
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FY 2021 Financial Impact of COVID-19 Response

®* TxDMV began providing resources in March 2020 in response to the COVID-19 pandemic. Response activity has
continued into FY 2021.

* Total expenses for FY 2020 related to the COVID-19 response totaled $1.7 million. Expenses were primarily for staff
time dedicated to the response, facility maintenance improvements and cleaning, and the acquisition of personal
protective equipment for employees and customers.

* Total FY 2021 obligations for COVID-19 response, from September 2020 through February 2021 was $1,508,163. The
majority of the obligated amount was due to specific facility cleaning contracts that were established for providing
COVID-19 cleaning services. The contracts provide cleaning coverage through August 2021. Other primary costs
include employee time devoted specifically to COVID-19 response and temporary contract workers brought in to the
Consumer Relations Division to assist with workload.

* The total projected cost impact in FY 2021 for COVID-19 response is estimated at $2.2 million. The total cost
estimate also assumes COVID-19 facility cleaning services will continue through the end of the fiscal year and staff
time devoted to the response will continue through June 2021.

* The overall cost of the pandemic including $1.7 million from FY 2020 and $2.2 million estimated for FY 21 is a
cumulative cost impact of $3.9 million.

* The cumulative impact on revenues since the beginning of the COVID-19 event is a loss of $37.2 million specifically
due to fee waivers for delinquent title transfer penalties and certain temporary permits (along with the associated
processing and handling fees on the permits). The waiver period will end on April 14, 2021.

* The cumulative impact on revenues since the beginning of the COVID-19 event is an additional loss of $283.9 million
due to a general decline in economic activity during the period.
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September through February FY 2021

TxDMV Fund 0010

The beginning budget amount for FY 2021, as approved by the 86th Legislative Session General Appropriations Act,
was $153,007,749. The budget has been modified for the carry forward of unexpended balances from FY 2020
(534,915,411 for both capital and operating appropriations) and for benefit costs ($12,591,000). The current modified
budget amount for all appropriations as of February 2021 is $200,514,600.

Key components of the FY 2021 budget include:

* Additional full-time equivalents (FTEs) were added for Consumer Relations (9.0 FTEs) and Information
Technology Services (12.0 FTEs) beginning in FY 2020 and continuing into FY 2021.

* (Capital funding was added for Regional Service Center renovations and upgrades (5250,000 in FY 2020 and
$250,000in FY 2021); ITS infrastructure and application improvements ($1,850,000); and consumer
protection and enforcement tracking ($470,000 in FY 2020 and $97,500 in FY 2021).

* Funding was also approved in the amount of $730,000 in FY 2020 and $1,161,606 to address increases in
Statewide Cost Allocation Plan costs. These costs are for legislatively mandated reimbursements to the
General Revenue Fund for central services provided by the Comptroller of Public Accounts, such as the
maintenance of the statewide financial system used by TxDMV.

* Acontingency rider was also approved during the 86th legislative session for implementing a digital license
plates program. An appropriation in the amount of $1.2 million was approved for FY 2020 for two new
FTEs in the Vehicle Titles and Registration (VTR) Division and technology costs in the ITS Division. Funding
for the FTEs continues in FY 2021. Administrative code rules to establish a digital license plates program
have been finalized and a contract with a third-party vendor was approved in October 2020. Public go-live
of the Digital License Plate program is anticipated to take place in March 2021.

* Unexpended balances from FY 2020 operating appropriations was authorized to be brought forward to FY
2021 by the legislative approval of a rider in the General Appropriations Act.
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September through February FY 2021

* Second-quarter TXDMV obligations for all funds totaled $115.5 million (expenditures of $63.3 million and $52.2 million
in encumbrances). Encumbrances are outstanding purchase orders that have been issued for goods and services that
will be received and expended in the future.

Second Quarter Obligations by Category - All Funds

Computer Maint. &

Repairs 53.3 million Rents/Utilities $2.9

million

Salary Related
$27.9 million

Online Service
Fees $2.1
million

Contract

Services and
Services $26.1
million

Capital $326,160

Travel/Training
$162,441

* Major second-quarter obligations in FY 2021 are listed in the chart above. Obligations for freight/postage/printing
(primarily postage/printing), contract services, professional fees, salary related, and grants constitute 90% of the
department's obligations for the second quarter.

* Printing expenditures are associated with titling and registration forms and imaging costs. Contract services include
costs of license plates production, registration decal production, and MyPlates contract obligations. Professional fees
are associated with data center services and capital project contractors working on department technology initiatives.

Full-Time Equivalents

® InFY 2020, the approved department FTE count increased from 779 to 802: nine new FTEs for Consumer Relations,
twelve new FTEs for Information Technology Services, and two new FTEs for Vehicle Titles and Registration for digital
license plates.

® Overall, filled positions have increased from 723.5 FTEs in March 2020 to 733.5 FTEs as of February 2021. Overall
staffing since the beginning of FY 2020 has been steadily improving and vacancies have decreased from 78.5 at March
2020 to 68.5 at February 2021.

100.0 Monthly Vacancies - Most Recent 12 Months

80.0
\ P

60.0 \—/

40.0

20.0

0.0
Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb

e \/3cancies 12 Month Average
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FY 2021 Highlights

* The FY 2021 budget as of February 28, 2021 was $200.5 million. This amount included the original baseline total of
$153.0 million as approved by the Legislature during the 86th legislative session; $34.9 million in funds that were
brought forward from FY 2020; and $12.6 million for benefit costs.

* The baseline total of $153.0 million provides funding for 802.0 FTEs, ongoing operating costs, and FY 2021 funding for
capital projects.

* The $34.9 million in carry forward funds as of February 28, 2021 is primarily from the continuation of capital projects
funded in FY 2020 and continuing into FY 2021. The largest portion of the carry forward is from the TxDMV
Automation Project, with a carry forward amount of $17.7 million.

* The other major driver of carry forward balances is lapsed funds from the FY 2020 operating budget. During the 86th
legislative session TXDMV received authority to carry forward any lapsed operating funds from FY 2020 into FY 2021.
As of February 28, 2021 the operating carry forward amount was approximately $10.0 million.

* The operating carry forward will be utilized by TXDMV in FY 2021 to address the continued COVID-19 response as
well as other one-time costs as needed.

* The carry forward balance will also be utilized to address one-time facility expenditures related to the late February
winter storm.
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Capital Budget and Projects

Capital Project Budget Status

Revised Budget Expenditures = Encumbrances Available Budget

Technology S 22,853,240 S 6,751,032 S 5,870,953 S 10,231,255
Automation $ 17,662,680 S 1,743,110 S 3,787,711 $§ 12,131,859
Other Capital Projects S 340,867 S 19,729 S 90,864 S 230,274
All Capital Grand Total S 40,856,787 S 8,513,871 S 9,749,528 S 22,593,388
Capital Budget Status
Second Quarter Capital Budget Status
The capital budget totals $40,856,787. (In Millions)
* Including: Expenditures of $8.5 million, and 325.00
encumbrances of $9.7 million, for a total of
- . . . $20.00
$18.2 million in obligations.
$15.00

* The budget as of the end of the quarter for
capital consists of $17.6 million carried forward $10.00
from FY 2020 for Automation and HQ
Maintenance projects, and $17.9 million in new $5.00
appropriations.

$0.23 $0.09
$- —$0:02~
* Detailed information on Technology Projects is Technology Projects  Automation Budget: Other Capital Projects
shown below, and Automation and Other Budget: $22.8 million $17.6 million Budget: $340,000
Capital Project information is on the following . .
page. M Expenditures ®Encumbrances ® Available Budget

Technology Capital Projects

Technology Highlights
The obligations in the Technology category consist of:

* Data Center Services (DCS), the largest single component of the Technology budget (510.9 million), provides
management of applications, hardware and technology services for TxDMV.

Technology Capital Projects County Technology

* The majority of expenditures Replacement, $923,013

and encumbrances through

February 2021 includes Data Agency Growth
Center Services, and toner Enhancs:zment
and te.chnlcal.sup.port.for the $196,066
counties. Obligations in
County Technology Cyber Security
Replacement and PC Initiative,
Replacement include laptops Data Center $345,996
and desktops for the refresh Services,

$10,988,440 Consumer
programs. Protection &

Tracking,
PC $15,125

Replacement,
$148,173
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Automation Capital Projects

Automation Obligations: $5.5 million

Texas by Texas,
Call Center Upgrades, $1,484,139

$534,975

Cybersecurity,
$54,383

RTS Batch Cycle,
$193,210

RTS Testing Tools,
$187,428

Other, External Website

$239,520 Renovation,
$142,000

RTS Defects, $2,891,549

webLIEN, $28,137

RO Queueing System
$15,000

* The TxDMV Automation project consists of $5.5 million in obligations. The primary obligations as of February 2021
are for Registration and Title System (RTS) defects, Texas by Texas application implementation, and the Call Center
Upgrades Project.

* The total Automation budget as of February 2021 is $17.6 million.

* Approximately, $4.3 million remains in Unallocated Reserve at the end of February 2021.

® Top IT initiatives upcoming throughout this fiscal year include webLIEN, the County Sandbox and Digital License
Plates.

* With PC Replacement funds, desktops are being replaced with laptops for better telecommuting ease.

Other Capital Projects

* Other Capital Projects budget as of February 2021 totals $340,000. That amount includes $90,000 for agency vehicles
and $250,000 for regional service center maintenance.

® Funding for agency vehicles will provide for the acquisition of four vehicles in FY 2021.

* The RSC maintenance capital budget will be utilized in FY 2021 for renovations and facility improvements at the
Midland-Odessa Regional Service Center.

Page 19
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Board Meeting Date: 4/1/2021
BRIEFING
I

To: Texas Department of Motor Vehicles Board

From: Linda M. Flores, CPA, Chief Financial Officer, Finance & Administrative Services Division Director
Agenda Iltem: 6.E

Subject: FY 2022-2023 Legislative Appropriations Request Update (BRIEFING ONLY) — Linda M. Flores
PURPOSE

To provide a briefing on the Fiscal Year 2022-2023 Legislative Appropriations Request (LAR) and the recommended
appropriations as included in the introduced versions of House Bill 1 (H.B.1) and Senate Bill 1 (S.B.1)

EXECUTIVE SUMMARY

The 87th Legislature will establish the Texas Department of Motor Vehicles (TxDMV) two-year appropriations
through the passage of Senate Bill 1 (S.B. 1) in May 2021. The department is primarily funded by revenues deposited
in the TxDMV Fund 0010, and General Revenue Fund 0001 to fund the Motor Vehicle Crime Prevention Authority
(MVCPA).

In January 2021, the House of Representatives and the Senate filed their respective versions of the General
Appropriations Act (GAA) House Bill 1 and Senate Bill 1, respectively. Both introduced bills included identical levels of
baseline funding for the department totaling $302.5 million, $153.8 million in FY 2022 and $148.7million in FY 2023.

Neither of the introduced bills recommended funding for any of the department’s exceptional items requests.

In response to the recommendations of the introduced bills, the department re-prioritized and modified a new
exceptional items list. The new list totaled $36.6 million and was submitted to the Legislative Budget Board.

RIDERS

Arider is a legislative directive or appropriation inserted into the General Appropriations Act following appropriation
line items for an agency or in a special or general provision of the act. A rider provides direction, expansion,
restriction, legislative intent or an appropriation.

The introduced versions of H.B.1 and S.B.1 include all TxDMV requested riders for FY 2022-2023. These include

Unexpended Balance authority for Automation and TxDMV HQ Maintenance capital projects; Unexpended Balance
authority for Federal grants and matching funds; and Unexpended Balance authority within the biennium.

METHOD OF FINANCE

All of TxDMV operations and the recommended exceptional item requests would be funded through the TxDMV
fund, with the exception of MVCPA. All MVCPA operations and its exceptional item requests would be funded
through General Revenue.

Page 1 of 2
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H.B.1 AND S.B.1 AS INTRODUCED IN JANUARY 2021

H.B. 1. and S.B. 1 as introduced included a total of $302.5 million for the department’s FY 2022-2023 biennium. The
introduced version of the appropriations bill did not include any requested exceptional items. The amount of $302.5
million included baseline reductions in Automation and MVCPA grant funding.

MODIFIED EXCEPTIONAL ITEMS

The Legislative Budget Board provided TxDMV an opportunity to update their exceptional item requests in January
2021 after the House and Senate budget introduced recommendations became available.

The department modified its list of exceptional items to include nine items totaling $36.6 million.

Two new exceptional items were included in the January 2021 modifications:
- Arequest of $3.1 million to restore Automation capital funding to complete the Web Salvage project
- Arequest of $8.5 million to restore MVCPA grant funding

One existing exceptional item from the original LAR submission was modified in the January 2021 update:

- The amount of funds to expand MVCPA grants was revised from $2.5 million to $7.3 million, an increase of
$4.8 million based on updated revenue estimates

Page 2 of 2
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TxDMV LAR Comparison to HB1/SB1 JC(C

TxDMV Request/Full-Time | HB 1/SB1 Recommended/Full-
Equivalents (FTEs) Time Equivalents (FTEs) Difference
Baseline $319.3 Million/802 FTEs $302.5 Million/802 FTEs $(16.8 Million)
Exceptional $19.5 Million/11 FTEs S-0-| $(19.5 Million)/11 FTEs
Total $338.8 Million/813 FTEs $302.5 Million/802 FTES | $(36.3 Million)/11 FTEs

» Baseline request reduced by $16.8 million primarily consisting of reductions in MVCPA grants,
Automation capital, DCS capital, and market adjustments

» No exceptional items were recommended.

» Baseline included riders for Unexpended Balance authority for Automation capital and HQ
Maintenance, matching funds for Federal grants, and unexpended authority within the FY 2022-

2023 biennium
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Revised Exceptional Items

TxDMV 2022-23 Exception Item Summary

Priority

Exceptional Items

FY 2022

Original Request

FY 2023

Biennial
Total

Full Time
Equivalents

FY 2022

Revised Request

FY 2023

Biennial
Total

Full Time
Equivalents

Total, Exceptional ltems
Method of Finance

General Revenue Fund 0001

17,483,271

19,475,541

$ 1,276,641 | $ 1,276,641 | S 2,553,282

8.00

$27,437,957

9,121,779

$36,559,736

$ 8,117,749 | $ 8,406,150 | $16,523,899

Restoration of Automation
1 Funding S - S - S - - $ 3,113,578 | $ - $ 3,113,578 -
2 Building 5 Replacement $ 6,187,500 | $ - $ 6,187,500 - $ 6,187,500 | $ - $ 6,187,500 -
3 Accounts Receivables System $ 3,358,871 | $ 114,087 [ S 3,472,958 2.00 | S 3,358,871 (S 114,087 | $ 3,472,958 2.00
4 Complaint Management System $ 5,225,712 | $ - $ 5,225,712 - $ 5,225,712 | $ - $ 5,225,712 -
5 Houston RSC Sub-Station S 821,207 | S 358,912 | $ 1,180,119 4.00 | $ 821,207 | S 358,912 | $ 1,180,119 4.00
6 Dallas RSC Sub-Station s 613,340 | $ 242,630 | $ 855,970 2.00 | S 613,340 | S 242,630 | S 855,970 2.00
Restoration of MVCPA Grant
1 Funding S - S - S - - S 4,287,508 | $ 4,287,508 | S 8,575,016 -
2 MVCPA Expanded Coverage S 1,276,641 | $ 1,276,641 | S 2,553,282 - $ 3,550,241 | $ 3,838,642 | $ 7,388,883 -
3 MVCPA Fee Collection Unit S - S - S - - S 280,000 | S 280,000 | $ 560,000 3.00
S S S S

Texas Department of Motor
Vehicles Fund 0010

Total, Method of Finance

$ 16,206,630

$

715,629 | $16,922,259
$17,483,271 $ 1,992,270 $19,475,541

$19,320,208

S

715,629

$20,035,837

$27,437,957 $ 9,121,779 $36,559,736
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Modifications to Exceptional Items 7C

Two new exceptional items were added:

e Restoration of Automation Capital funding — to complete the Web Salvage
Project

» Restoration of Motor Vehicle Crime Prevention Authority (MVCPA) grant
funding

One existing exceptional item was modified:

* Expand MVCPA coverage — the amount was increased by $4.8 million for
the biennium based on updated revenue estimates
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TXDMV Headquarters Building Construction "f(

Texas Facilities Commission determined that it was more cost effective to
newly construct rather than repair current structures

Total Cost: S65 million based on current assessment estimates

All costs covered through the TXDMV Fund, regardless of bonding or lump-sum
appropriation, no General Revenue is required

TxDMV is requesting $6.2 million in the FY 2022-2023 biennium for Planning,
Design and Site Preparation

Construction costs are not being requested in the FY 2022-2023
biennium
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TXDMV Headquarters Building Construction

$65 million project financing options

Option 1:

Legislature Approval Required

Bonds issued by the Texas Public Finance Authority,

20-year bonds, 2.5% interest,

Monthly payment of $344,437; Annual payment of $4,133,244
Biennial Payment of $8,266,488

N N XX

Option 2:

Lump-sum funding request to be considered by the Legislature

(\.
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TXDMV Headquarters Building Construction "f(

Texas Public Finance Authority Process

Steps to request bond funding from the Texas Public Finance Authority
(TPFA)

Request legislative authorization through a General Appropriations Act Rider

The Rider will authorize the project, the issuance of revenue bonds, the
appropriation of bond proceeds, and the appropriation of lease payments

A resolution adopted by the TXxDMV Board authorizing submittal of the request to
TPFA

* A project description, budget, and estimated (
expenditure schedule must be provided to TPFA :
The request must be approved by the TPFA Board
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Board Meeting Date: 4/1/2021

BRIEFING
|

To: Texas Department of Motor Vehicles Board

From: Linda M. Flores, CPA, Chief Financial Officer, Finance & Administrative Services Division Director
Agenda Iltem: 6.F

Subject: Winter Storm 2021 Impacts to TxDMV Facilities and Regional Service Centers

OVERVIEW

During the week of February 15, 2021, TxDMV operations were impacted by wintry weather, unusually cold temperatures

and dangerous roadways. Several offices experienced issues related to a lack of heating and electrical services, as well as

water supply.

The following locations were adversely impacted as a result:

1)

Austin Regional Service Center — The Austin Regional Service Center experienced water damage due to two (2)
broken water lines. This is a TxDOT facility and TxDOT quickly made repairs that allowed the office to open as
planned on Monday, February 22, 2021, without delay.

Longview Regional Service Center — The Longview Regional Service Center experienced some water damage
due to a single broken pipe. This is another TxDOT facility and TxDOT again quickly made repairs that allowed
the office to open without delay.

Austin Headquarters — Camp Hubbard, building 1 — Camp Hubbard, building 1 headquarters operations
experienced a fire line rupture that flood several areas of the first floor, primarily impacting the employee lobby
entrance, the Lone Star/Board Room and the executive director’s office suite. TxDMV Facilities Services quickly
began addressing needs. Water extraction has been completed and repairs are underway to the lobby ceiling
and sheetrock and cleaning needs in the executive director’s office. Staff housed in this location have been able
to telecommute while work is performed.

Austin Headquarters — Camp Hubbard, building 5 — Camp Hubbard, building 5 experienced roof leaks on the
second, smaller floor, of the building, which continues to occur with each weather event due to an old roofing
system. TxDMV Facilities Services is replacing 150 ceiling tiles and is having the carpet cleaned. Most occupants
of this floor have been telecommuting.

FISCAL IMPACT
Our Facilities team continues to assess the buildings and property needs.

Cost Impacts to date:

Item
Cost
County Computer Equipment Replacements* $0.00
Water Damage Clean Up 19,265.00
Tree Debris Clean Up 3,600.00
Bottled Water 120.00
Fire Suppression pipe break repairs 3,673.31

Page 1 of 2
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Ceiling and Wall Repairs 2,426.66
Floor Repairs 3,391.67
Painting 2,166.67
Building 5 Carpet Cleaning No Cost

TOTAL $34,643.31

*Pending

No action is required from the Committee on this briefing item.
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Impact of Winter Storms on TxDMV Facilities

e Facilities Update: All TxDMV facilities, except Camp Hubbard Building 6, opened for on-site
staff on Monday, February 22, 2021. The following is a summary of the storm’s impact on
TxDMV facilities:

O

Building 1: A fire-line ruptured and flooded parts of the first floor, primarily impacting
the main lobby entrance, Lone Star Room and executive office. Water extraction,
carpet cleaning, and repairs to the fire-line were performed allowing them to be
reoccupied. Minor ceiling and wall repairs are still underway as we fully restore the
impacted areas.

Building 5: Due to the current condition of the roof, water leaks continue with each
weather event. The carpet was cleaned on March 3" and approximately 150 ceiling
tiles will be replaced.

Building 6: The water was turned off in the building while TxDOT repaired water
damage from broken pipes between the first and second floors. No damage occurred
on the fifth floor, which houses the Motor Carrier Division (MCD). MCD staff
telecommuted on Monday, February 22", and allowed to reoccupy the building
February 23™.

Austin RSC: The Austin Regional Service Center experienced water damage due to two
(2) broken water lines. This is a TxDOT facility and TxDOT quickly made repairs allowing
the office to open as planned on Monday, February 22", without delay.

Longview RSC: The Longview Regional Service Center experienced water damage due
to a single broken pipe. This is a TxDOT facility and TxDOT quickly made repairs
allowing the office to open as planned on Monday, February 22", without delay.

Cost Impact as of 03-19-2021

Item Cost

County Computer Equipment Replacements* $0.00
Water Damage Clean Up 19,265.00
Tree Debris Clean Up 3,600.00
Bottled Water 120.00
Fire Suppression pipe break repairs 3,673.31
Ceiling and Wall Repairs 2,426.66
Floor Repairs 3,391.67
Painting 2,166.67
Building 5 Carpet Cleaning No Cost

TOTAL $34,643.31
*Pending
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Board Meeting Date: 4/1/2021
ACTION ITEM
I

To: Texas Department of Motor Vehicles Board

From: Roland Luna, Vehicle Titles & Registration Division Director
Agenda Iltem: 7

Subject: Special Plate Designs

RECOMMENDATION

The Vehicle Titles and Registration Division (VTR) seeks board approval or denial of two plate designs submitted for your
consideration. Each plate design is from the marketing vendor, My Plates.

The Texas Criminal Defense Lawyers Association plate is a new plate desigh and has never been sold before. The
Baylor Bears is a redesign of an existing plate.

PURPOSE AND EXECUTIVE SUMMARY

Statutory authority for the board to approve vendor specialty license plates and invite the public’'s comment on
proposed vendor plate designs are in Texas Transportation Code Section 504.851 (g) and (g-1) (1). Statutory authority
for a sponsor of a specialty license plate under Texas Transportation Code Chapter 504, Subchapter J, to contract with
the private vendor authorized under Texas Transportation Code Section 504.851 for the marketing and sale of the
specialty license plate is in Texas Transportation Code Section 504.6011. Statutory authority for the board to approve
non-profit organization specialty license plates and invite the public’'s comment on proposed plate designs are in Texas
Transportation Code Section 504.801. The board’s approval criteria are clarified in Administrative Codes §217.45
Specialty License Plates, Symbols, Tabs, and Other Devices and §217.52 Marketing of Specialty License Plates through a
Private Vendor.

The vendor contract (Statement of Work paragraph #2, Marketing Services) specifies that following the board’s
contingent approval of a plate, the vendor must get at least 200 commitments within six months of the approval for a
plate to be produced. (Equally, existing plates must maintain 200 registered to stay in the program.) My Plates’
procedure is to first offer a plate to the public to register their interest. Following the board’s contingent approval,
My Plates then offers a plate online for prepaid orders. My Plates confirms when 200 prepaid orders are achieved.
Since March 2014, the board has contingently approved 34 vendor plates. Of the 34, nine did not achieve the required
200 commitments and were not produced.

TxDMV’s procedure is to invite comments on all proposed plates ahead of the board’s review. The department’s intent
is to determine if there are any unforeseen public concerns about a plate design. The department publishes a 10-
day “like/dislike/comment-by-email” survey, called an eView, on its website. Although the survey counts the public’s
“likes” and “dislikes,” it is unscientific and not used as an indicator of a plate’s popularity.

The plate designs were presented to the public in a February 2021 eView. No negative comments were received.
The count of the public’s “like/dislikes” are below with the designs.

Page 10of4
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Texas Criminal Defense Lawyers Association

133 people liked this design and 66 did not

| ©BB01BB

Texas Criminal Defense Lawyers Association

(%~ TEXAS "1

Baylor Bears Current Redesign
176 people liked this design and 98 did not TExAS 1'( i ._ \ TEXAS © R |
BAYLOR UNIVERSITY BAYLOR. BERRS. p—
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Texas Criminal Defense Lawyers Association (New)

(%" TEXAS "t

60188

Texas Criminal Defense Lawyers Association g smum

Page 3 of 4
Back to AGENDA




Board Meeting eBook April 1, 2021 568

v ( Texas Department of Motor Vehicles

HELPING TEXANS GO. HELPING TEXAS GROW.

Baylor Bears (Redesign)

Redesign

TEXAS %

BH01CC

BAYLOR UNIVERSITY

Current Design

Page 4 of 4
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TEXAS SPECIALTY PLATE BUSINESS

Vehicle Titles and SEOP VTR Director
Registration Division . Roland D. Luna, Sr.
: _ Uy - Texas Department
Special Plates Unit (6FTEs) 01/21 Of Motor Vehicles

_TEXAS PARKS AND WILDI.IFE “7. < TEXASMASTER NATURALIST

»TEXAS *

&-B8018 - >+ BB01BE
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v Texas Department of Motor Vehicles
( HELPING TEXANS GO. HELPING TEXAS GROW.
Board Meeting Date: 4/1/2021
BRIEFING
I

To: Texas Department of Motor Vehicles Board

From: Caroline Love, Government & Strategic Communications Division Director
Agenda Iltem: 8

Subject: 87" Legislative Session Update

RECOMMENDATION

Briefing Only.

PURPOSE AND EXECUTIVE SUMMARY
This briefing will cover the key dates for the 87th Legislative Session, as well as the responsibilities of the Government &

Strategic Communications Division as it relates to the department’s review and analysis of legislation, coordination of
the department in legislative hearings and meetings, and providing updates to department leadership and the TxDMV
Board.

FINANCIAL IMPACT
None.

BACKGROUND AND DISCUSSION

The Government & Strategic Communications Division will be providing regular updates throughout the session on the
status of legislation impacting the department. The discussion will also include an overview of legislation filed containing
components of TXDMV Board Recommendations to the 87" Legislature, including:

e HB 3514 (Canales): Miscellaneous clean-up and non-substantive changes including Lemon Law and MVCPA
updates to reflect current practices.

e HB 3531 (Martinez): All title, registration and license plates recommendations included. Titling and registration
include efficiency measures with processing transactions, license plates language is clean-up in nature.

e HB 3532 (Martinez): Conforming size and weight references to federal statutes and general motor carrier clean
up provisions (SB 1815), cleaning up current county oversize/overweight bond requirements (SB 1814).

e HB 3533 (Martinez): Increase of dealer bonds for used car dealers only, from $25,000 to $50,000.

e HB 4276 (Thompson, E.): Provides the TxDMV Board with rulemaking authority on limiting the number of temp
tags a licensed dealer can issue (SB 1816).

e SB 15 (Nichols): Includes several data protection measures, including the TxDMV Board recommendation to
require an entity no longer eligible to receive the data to not retain any previously obtained data.

e SB 1814 (Seliger): Clean-up of county oversize/overweight permits to no longer require a bond, but to maintain
and provide list of permits issued to counties where permit is used (included in a portion of HB 3532 as well).

e SB 1815 (Seliger): Conforming size and weight references to federal statutes and general motor carrier clean up
provisions (included in a portion of HB 3532 as well).

e SB 1816 (Seliger): Provides the TxDMV Board with rulemaking authority on limiting the number of temp tags a
license dealer can issue (4276), clarifies temp tags/permits must be displayed in the rear license plate area
(included in a portion of HB 3531 as well).

e SB 1817 (Seliger): Provides title processing efficiencies for motor vehicles with insurance claims (included in a
portion of HB 3531 as well).
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Governance Process (10/13/11)

Strategic Planning (10/13/11)

Board Vision (4/7/16)

Agency Boundaries (9/13/12)
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Texas Department of Motor Vehicles
TxDMV Board Governance Policy

1. PURPOSE

The directives presented in this policy address board governance of the Texas Department of
Motor Vehicles (TxXDMV).

2. SCOPE
The directives presented in this policy apply to the TXDMV Board and TxDMV agency
personnel who interact with the Board. The TxDMV Board Governance Policy shall be one that
is comprehensive and pioneering in its scope.
3. POLICY
3.1. TxDMYV Board Governing Style
The Board shall govern according to the following general principles: (a) a vision for the
agency, (b) diversity in points of view, (c) strategic leadership, providing day-to-day detail as
necessary to achieve the agency vision, (d) clear distinction of Board and Executive Director
roles, (e) collective decision making, (f) react proactively rather than reactively and with a

strategic approach. Accordingly:

3.1.1. The Board shall provide strategic leadership to TXDMV. In order to do this, the
Board shall:

3.1.1.1. Be proactive and visionary in its thinking.

3.1.1.2. Encourage thoughtful deliberation, incorporating a diversity of
viewpoints.

3.1.1.3. Work together as colleagues, encouraging mutual support and good
humor.

3.1.1.4. Have the courage to lead and make difficult decisions.
3.1.1.5. Listen to the customers and stakeholders needs and objectives.

3.1.1.6. Anticipate the future, keeping informed of issues and trends that may
affect the mission and organizational health of the TXDMV.

3.1.1.7. Make decisions based on an understanding that is developed by

appropriate and complete stakeholder participation in the process of
identifying the needs of the motoring public, motor vehicle industries,

Back to AGENDA
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3.1.2.

3.1.3.

3.14.

3.15.

3.1.6.

3.1.7.

3.1.8.

3.2.

and best practices in accordance with the mission and vision of the
agency.

3.1.1.8. Commit to excellence in governance, including periodic monitoring,
assessing and improving its own performance.

The Board shall create the linkage between the Board and the operations of the
agency, via the Executive Director when policy or a directive is in order.

The Board shall cultivate a sense of group responsibility, accepting responsibility
for excellence in governance. The Board shall be the initiator of policy, not
merely respond to staff initiatives. The Board shall not use the expertise of
individual members to substitute for the judgment of the board, although the
expertise of individual members may be used to enhance the understanding of the
Board as a body.

The Board shall govern the agency through the careful establishment of policies
reflecting the board’s values and perspectives, always focusing on the goals to be
achieved and not the day-to-day administrative functions.

Continual Board development shall include orientation of new Board members in
the board’s governance process and periodic board discussion of how to improve
its governance process.

The Board members shall fulfill group obligations, encouraging member
involvement.

The Board shall evaluate its processes and performances periodically and make
improvements as necessary to achieve premier governance standards.

Members shall respect confidentiality as is appropriate to issues of a sensitive
nature.

TxDMYV Board Primary Functions/Characteristics

TxDMV Board Governance can be seen as evolving over time. The system must be flexible
and evolutionary. The functions and characteristics of the TXDMV governance system are:

3.2.1.

Outreach

3.2.1.1. Monitoring emerging trends, needs, expectations, and problems from the
motoring public and the motor vehicle industries.

3.2.1.2. Soliciting input from a broad base of stakeholders.

Back to AGENDA
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3.

3.2.2.

3.2.3.

3.2.4.

3.2.5.

3.

Stewardship

3.2.2.1.

3.2.2.2.

3.2.2.3.

Challenging the framework and vision of the agency.
Maintaining a forward looking perspective.

Ensuring the evolution, capacity and robustness of the agency so it
remains flexible and nimble.

Oversight of Operational Structure and Operations

3.2.3.1.

3.2.3.2.

3.2.3.3.

3.2.34.

Accountability functions.
Fiduciary responsibility.
Checks and balances on operations from a policy perspective.

Protecting the integrity of the agency.

Ambassadorial and Legitimating

3.24.1.

3.24.2.

3.2.4.3.

Promotion of the organization to the external stakeholders, including the
Texas Legislature, based on the vision of the agency.

Ensuring the interests of a broad network of stakeholders are
represented.

Board members lend their positional, professional and personal
credibility to the organization through their position on the board.

Self-reflection and Assessment

3.25.1.

3.2.5.2.

Regular reviews of the functions and effectiveness of the Board itself.

Assessing the level of trust within the Board and the effectiveness of the
group processes.

Board Governance Investment

Because poor governance costs more than learning to govern well, the Board shall invest in
its governance capacity. Accordingly:

3.3.1. Board skills, methods, and supports shall be sufficient to ensure governing with
excellence.
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3.3.2.

3.4.

3.3.1.1.

3.3.1.2.

3.3.1.3.

3.3.14.

Training and retraining shall be used liberally to orient new members, as
well as maintain and increase existing member skills and understanding.

Outside monitoring assistance shall be arranged so that the board can
exercise confident control over agency performance. This includes, but
is not limited to, financial audits.

Outreach mechanisms shall be used as needed to ensure the Board’s
ability to listen to stakeholder viewpoints and values.

Other activities as needed to ensure the Board’s ability to fulfill its
ethical and legal obligations and to represent and link to the motoring
public and the various motor vehicle industries.

The Board shall establish its cost of governance and it will be integrated into
strategic planning and the agency’s annual budgeting process.

Practice Discipline and Assess Performance

The Board shall ensure the integrity of the board’s process by practicing discipline in Board
behavior and continuously working to improve its performance. Accordingly:

3.4.1. The assigned result is that the Board operates consistently with its own rules and
those legitimately imposed on it from outside the organization.

3.4.2.

3.4.1.1.

3.4.1.2.

Meeting discussion content shall consist solely of issues that clearly
belong to the Board to decide or to monitor according to policy, rule and
law. Meeting discussion shall be focused on performance targets,
performance boundaries, action on items of Board authority such as
conduct of administrative hearings, proposal, discussion and approval of
administrative rule-making and discussion and approval of all strategic
planning and fiscal matters of the agency.

Board discussion during meetings shall be limited to topics posted on the
agenda.

3.4.1.3. Adequate time shall be given for deliberation which shall be respectful,

brief, and to the point.

The Board shall strengthen its governing capacity by periodically assessing its
own performance with respect to its governance model. Possible areas of
assessment include, but are not limited to, the following:

3.4.2.1. Are we clear and in agreement about mission and purpose?

PA A
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3.4.2.2. Are values shared?

3.4.2.3. Do we have a strong orientation for our new members?

3.4.2.4. What goals have we set and how well are we accomplishing them?
3.4.2.5. What can we do as a board to improve our performance in these areas?

3.4.2.6. Are we providing clear and relevant direction to the Executive Director,
stakeholders and partners of the TXxDMV?

3.4.3. The Board Chair shall periodically promote regular evaluation and feedback to
the whole Board on the level of its effectiveness.
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Texas Department of Motor Vehicles
Strategic Planning Policy

1. PURPOSE

The directives presented in this policy address the annual Strategic Planning process at the Texas
Department of Motor Vehicles (TXDMV).

2. SCOPE

The directives presented in this policy apply to the TXDMV Board and TxDMV agency
personnel who interact with the Board. TXDMV Strategic Planning Policy attempts to develop,
document and expand its policy that is comprehensive in its scope in regards to the strategic
planning process of the Board and the Department beyond that of the state strategic planning
process.

3. POLICY
3.1. TxDMV Board Strategic Planning

This policy describes the context for strategic planning at TXDMYV and the way in which the
strategic plan shall be developed and communicated.

3.1.1. The Board is responsible for the strategic direction of the organization, which
includes the vision, mission, values, strategic goals, and strategic objectives.

3.1.2. TxDMV shall use a 5-year strategic planning cycle, which shall be reviewed and
updated annually, or as needed.

3.1.3. The 5-year strategic plan shall be informed by but not confined by requirements
and directions of state and other funding bodies.

3.1.4. In developing strategic directions, the Board shall seek input from stakeholders,
the industries served, and the public.

3.1.5. The Board shall:

3.1.5.1. Ensure that it reviews the identification of and communication with its
stakeholders at least annually.

3.1.5.2. Discuss with agency staff, representatives of the industries served, and
the public before determining or substantially changing strategic
directions.
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3.1.5.3. Ensure it receives continuous input about strategic directions and agency
performance through periodic reporting processes.

3.1.6. The Board is responsible for a 5-year strategic plan that shall identify the key
priorities and objectives of the organization, including but not limited to:

3.1.6.1. The creation of meaningful vision, mission, and values statements.

3.1.6.2. The establishment of a Customer Value Proposition that clearly
articulates essential customer expectations.

3.1.6.3. A Strengths, Weaknesses, Opportunities and Threats (SWOT) Analysis,
to be updated annually.

3.1.6.4. An assessment of external factors or trends (i.e., customer needs,
political factors, economic factors, industry trends, technology factors,
uncertainties, etc.)

3.1.6.5. Development of the specific goals and objectives the Department must
achieve and a timeline for action.

3.1.6.6. Identification of the key performance indicators to measure success and
the initiatives that shall drive results.

3.1.6.7. Engage staff at all levels of the organization, through the executive
director, in the development of the strategic plan through surveys,
interviews, focus groups, and regular communication.

3.1.6.8. Ensure the strategic planning process produces the data necessary for
LBB/GOBPP state required compliance while expanding and enhancing
the strategic plan to support the needs of the TXDMV. The overall
strategic plan shall be used as a tool for strategic management.

3.1.7. The Board delegates to the Executive Director the responsibility for
implementing the agency’s strategic direction through the development of
agency wide and divisional operational plans.
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Texas Department of Motor Vehicles
TxDMV Goals and Objectives

1. PURPOSE

The information presented in this policy addresses the goals and key objectives of the Board of
the Texas Department of Motor Vehicles (TxDMV) as they relate to the mission, vision, and
values of the TXDMV.

2. SCOPE

The scope of this policy is to define the desired state the TXDMV Board is working to achieve.
This policy is designed to be inspirational in outlining the desired state of the agency that
supports the TXDMV Board vision and meeting agency goals.

3. TxDMV MISSION

To serve, protect and advance the citizens and industries in the state with quality motor vehicle
related services.

4. TxDMV VISION

The Texas Department of Motor Vehicles sets the standard as the premier provider of customer
service in the nation.

5. TxDMV VALUES

To earn the trust and faith of all citizens of Texas with transparency, efficiency, excellence,
accountability, and putting stakeholders first.

5.1. Transparency — Being open and inclusive in all we do.

5.2. Efficiency — Being good stewards of state resources by providing products and services
in the most cost-effective manner possible.

5.3. Excellence — Working diligently to achieve the highest standards.

5.4. Accountability — Accepting responsibility for all we do, collectively and as individuals.

5.5. Stakeholders — Putting customers and stakeholders first, always.

6. TXDMV GOALS

6.1. GOAL 1 - Performance Driven

The TxDMV shall be a performance driven agency in its operations whether it is in customer
service, licensing, permitting, enforcement or rule-making. At all times the TXDMYV shall
mirror in its performance the expectations of its customers and stakeholder by effective,
efficient, customer-focused, on-time, fair, predictable and thorough service or decisions.
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6.1.1. Key Objective 1

The TxDMV shall be an agency that is retail-oriented in its approach. To
accomplish this orientation TXDMV shall concentrate the focus of the agency on:

6.1.1.1.

6.1.1.2.

6.1.1.3.

6.1.1.4.

6.1.1.5.

6.1.1.6.

Delivering its products and services to all of its customers and
stakeholders in a manner that recognizes that their needs come first.
These needs must be positively and proactively met. TXDMV works for
and with its customers and stakeholders, not the other way around.

Operating the agency’s licensing and registration functions in a manner
akin to how a private, for-profit business. As a private, for-profit
business, TXDMV would have to listen to its customers and stakeholders
and implement best practices to meet their needs or its services would no
longer be profitable or necessary. Act and react in a manner that
understands how to perform without a government safety net and going
out of business.

Simplify the production and distribution processes and ease of doing
business with the TXDMV. Adapting and maintaining a business value
of continuous improvement is central to TxDMV operations and
processes.

All operations of the TXDMV shall stand on their own merits
operationally and financially. If a current process does not make sense
then TXDMV shall work within legislative and legal constraints to
redesign or discard it. If a current process does not make or save money
for the state and/or its customers or stakeholders then TXDMV shall
work within legislative and legal constraints to redesign or discard it.
TxDMYV shall operate as efficiently and effective as possible in terms of
financial and personnel needs. Divisions should focus on cost savings
without sacrificing performance. Division directors are accountable for
meeting these needs and applicable measures. All division directors are
collectively responsible for the performance of TXDMV as a whole.

Focus on revenue generation for transportation needs as well as the
needs of its customers.

Decisions regarding the TxDMV divisions should be based on the
overriding business need of each division to meet or provide a specific
service demand, with the understanding and coordination of overarching
agency-wide needs.
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6.1.1.7. Developing and regularly updating a long-range Statewide Plan

6.1.1.8.

6.1.1.9.

describing total system needs, establishing overarching statewide goals,
and ensuring progress toward those goals.

The TxDMV shall establish a transparent, well-defined, and
understandable system of project management within the TXDMYV that
integrates project milestones, forecasts, and priorities.

The TxDMV shall develop detailed work programs driven by milestones
for major projects and other statewide goals for all TXDMV divisions.

6.1.1.10. The TXDMV, with input from stakeholders and policymakers, shall

measure and report on progress in meeting goals and milestones for
major projects and other statewide goals.

6.2. GOAL 2 - Optimized Services and Innovation

The TxDMV shall be an innovative, forward thinking agency that looks for ways to promote
the economic well-being and development of the industries it serves as well as the State of
Texas within the legislative boundaries that have been established for the agency.

6.2.1. Key Objective 1

The TxDMV shall achieve operational, cultural, structural and financial
independence from other state agencies.

6.2.1.1.

6.2.1.2.

6.2.1.3.

6.2.1.4.

Build the TXDMV identity. This means that TXDMYV shall make
customers aware of what services we offer and how they can take
advantage of those services.

Build the TXDMV brand. This means that TXDMV shall reach out to the
stakeholders, industries we serve and the public, being proactive in
addressing and anticipating their needs.

Determine immediate, future, and long term facility and capital needs.
TXDMV needs its own stand-alone facility and IT system as soon as
possible. In connection with these needs, TxDMV shall identify efficient
and effective ways to pay for them without unduly burdening either the
state, its customers or stakeholders.

All regulations, enforcement actions and decision at TXDMV shall be
made in a timely, fair and predictable manner.

6.2.2. Key Obijective 2
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6.2.3.

6.2.4.

Provide continuous education training on business trends in the industry with a
particular emphasis on activities in Texas.

Key Obijective 3

Provide continuous outreach services to all customers and stakeholders to access
their respective needs and wants. This includes helping frame legislative or
regulatory issues for consideration by other bodies including the legislature.

Key Obijective 4

Examine all fees to determine their individual worth and reasonableness of
amount. No fee shall be charged that cannot be defended financially and
operationally.

6.3. GOAL 3 - Customer-centric

The TxDMV shall be a customer-centric agency that delivers today’s services and decisions
in a positive, solution-seeking manner while ensuring continuous, consistent and meaningful
public and stakeholder involvement in shaping the TXDMV of tomorrow.

6.3.1.

6.3.2.

6.3.3.

6.3.4.

6.3.5.

Key Obijective 1

The TXxDMV shall seek to serve its customer base through a creative and retail
oriented approach to support the needs of its industries and customers.

Key Objective 2

The TxDMV shall develop and implement a public involvement policy that
guides and encourages meaningful public involvement efforts agency-wide.

Key Obijective 3

The TxDMV shall develop standard procedures for documenting, tracking, and
analyzing customer complaint data. Successful problem resolution metrics should
be monitored to support continuous improvement activities that shall permanently
improve customer facing processes.

Key Objective 4

The TxDMV shall provide a formal process for staff with similar responsibilities
to share best practices information.

Key Obijective 5
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The TxDMV shall provide central coordination of the Department’s outreach
campaigns.

6.3.6. Key Obijective 6

The TxDMV shall develop and expand user friendly, convenient, and efficient
website applications.

6.3.7. Key Objective 7

TxDMYV shall timely meet all legislative requests and mandates.
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Agency Operational Boundaries as Defined by
Department Policies of the TxDMV Board (Board)

The Board is responsible for the policy direction of the agency. The Board’s official
connection to the day-to-day operation of the Texas Department of Motor Vehicles
(TxDMV) and the conduct of its business is through the Executive Director of the
TxDMV (ED) who is appointed by the Board and serves at its pleasure. The authority
and accountability for the day-to-day operations of the agency and all members of the
staff, except those members who report directly to the Board, is the sole responsibility of
the ED.

In accordance with its policy-making authority the Board has established the following
policy boundaries for the agency. The intent of the boundaries is not to limit the ability of
the ED and agency staff to manage the day-to-day operations of the agency. To the
contrary, the intent of the boundaries is to more clearly define the roles and
responsibilities of the Board and the ED so as to liberate the staff from any uncertainty
as to limitations on their authority to act in the best interest of the agency. The ED and
staff should have certainty that they can operate on a daily basis as they see fit without
having to worry about prior Board consultation or subsequent Board reversal of their
acts.

The ED and all agency employees shall act at all times in an exemplary manner
consistent with the responsibilities and expectations vested in their positions. The ED
and all agency employees shall act in a manner consistent with Board policies as well
as with those practices, activities, decisions, and organizational circumstances that are
legal, prudent, and ethical. It is the responsibility of the ED to ensure that all agency
employees adhere to these boundaries.

Accordingly, the TXxDMV boundaries are as follows:

1. The day-to-day operations of the agency should be conducted in a manner
consistent with the vision, mission, values, strategic framework, and performance
metrics as established by the Board. These elements must not be disregarded or
jeopardized in any way.

2. A team-oriented approach must be followed on all enterprise-wide decisions to
ensure openness and transparency both internally and externally.

3. The agency must guard against allowing any financial conditions and decision which
risk adverse fiscal consequences, compromise Board financial priorities, or fail to
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show an acceptable level of foresight as related to the needs and benefits of agency
initiatives.

4. The agency must provide timely, accurate, and honest information that will afford the
Board, public, stakeholders, executive branch and the legislature the best ability to
evaluate all sides of an issue or opportunity before forming an opinion or taking
action on it. Any information provided that is intentionally untimely, inaccurate,
misleading or one-sided will not be tolerated.

5. The agency must take all reasonable care to avoid or identify in a timely manner all
conflicts of interest or even the appearance of impropriety in awarding purchases,
negotiating contracts or in hiring employees.

6. The agency must maintain adequate administrative policies and procedures that are
understandable and aid in staff recruitment, development and retention.

7. The agency must maintain an organizational structure that develops and promotes
the program areas from an enterprise-wide perspective. No organizational silos or
sub-agencies will be allowed. We are the TxXDMV.

8. The agency must empower its entire staff to deliver a positive customer experience
to every TXDMV customer, stakeholder or vendor to reduce their effort and make it
easier for them to do business with the TxXDMV.

9. The agency must at all times look to flattening its organizational structure to reduce
cost as technology advances allow.

10. Agency staff shall anticipate and resolve all issues timely.

11.The agency must maximize the deployment and utilization of all of its assets —
people, processes and capital equipment — in order to fully succeed.

12.The agency must not waste the goodwill and respect of our customers,
stakeholders, executive branch and legislature. All communication shall be proper,
honest, and transparent with timely follow-up when appropriate.

13.The agency should focus its work efforts to create value, make sure that processes,
programs, or projects are properly designed, budgeted and vetted as appropriate
with outside stakeholders to ensure our assumptions are correct so positive value
continues to be created by the actions of the TXDMV.

14.The ED through his or her staff is responsible for the ongoing monitoring of all
program and fiscal authorities and providing information to the Board to keep it
apprised of all program progress and fiscal activities. This self-assessment must
result in a product that adequately describes the accomplishment of all program
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goals, objectives and outcomes as well as proposals to correct any identified
problems.

15.1n advance of all policy decisions that the Board is expected to make, the ED will
provide pertinent information and ensure board members understand issues/matters
related to the pending policy decision. Additionally, the ED or designee will develop
a process for planning activities to be performed leading up to that particular policy
decision and the timeframe for conducting these planning activities. It is imperative
that the planning process describes not only when Board consideration will be
expected but also when prior Board consultation and involvement in each planning
activity will occur.

16.In seeking clarification on informational items Board members may directly approach
the ED or his or her designee to obtain information to supplement, upgrade or
enhance their knowledge and improve the Board’s decision-making. Any Board
member requests that require substantive work should come to the Board or
Committee Chairs for direction.

17.The agency must seek stakeholder input as appropriate on matters that might affect
them prior to public presentation of same to the Board.

18.The agency must measure results, track progress, and report out timely and
consistently.

19.The ED and staff shall have the courage to admit a mistake or failure.

20.The ED and staff shall celebrate successes!

The Board expects the ED to work with agency staff to develop their written
interpretation of each of the boundaries. The ED will then present this written
interpretation to the Board prior to discussion between the Board and ED on the
interpretation. The Board reserves the right to accept, reject or modify any
interpretation. The intent is that the Board and the ED will come to a mutually agreeable
interpretation of agency boundaries that will then form the basis of additional written
thought on the part of the ED and staff as to how these boundaries will influence the
actions of the agency.
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